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May 24,2011 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Ms. Sarah Irwin Swanson 
Deputy Director of General Law 
Public Utility Commission of Texas 
P.O. Box 13326 
Austin, Texas 78711 

. Dear Ms. Swanson: 
- --- -- -~.- .... - ~ 

0R20 11-06468A 

This office issued Open Records Letter No. 2011-06468 (2011) on May 10,2011. We have 
examined this ruling and determined that Open Records Letter No. 2011-06468 is incorrect. 
Where tlli~ 0 office determines that an error_was made in the decision process under 
sections 552.301 and 552.306, and that error resulted in an incorrect decision, we will correct 
the previously issued ruling. Consequently, thisdeClsionservesas the correct rullng-and is 
a substitute for Open Records Letter No. 2011-06468. See generally Gov't Code § 552.011 
(providi.ng-:HlaCOffice oftheAttomey-Oeneralinayissuea-aecisioIl to maintairiUriifcliiiiity 
in application, operation,-and-i11teI}>Fetatioflofthe Public Information Act (the "Act")). 

Tne~PuDllrtJtltily~eOhfJ1]ts-sil)l1-cth-e-'-'-c-ommi:ssion") received a request for four categories 
of information related to the outages of February 2, 20 11. You state the commission will 
provide most of . the requested-infoffilation--to-the--requestof.--Al-though-you state the 

- coIIimissioll--taKes-=rio",:,positiDll-=-'witE=i=espeCt=to-the-public. -avai-labiLity-o-Uhe-submitted 
information, you state its release may implicate the proprietary interests of Kinder Morgan 
Texas Intrastate Pipeline Group ("Kinder Morgan"), Crosstex Energy ("Crosstex"), 
Luminant Energy Company LLC ("Luminant"), Atmos Energy ("Atmos"), and Enbridge. 

-AccordirigTy, you state, and provide documentation showing, the commission notified these 
third parties qfthe request and of their right to submit arguments to this office as to why the 
submitted information should not be released. See id. § 552.305( d); see also Open Records 
Decision No. 542 (1990) (determining statutory predecessor to section 552.305 permits 
governmental body to rely on interested third party to raise and explain the applicability of 
exception to disclose under Act in certain circumstances). You state Crosstex and Atmos 
do not object to release of their respective information, and therefore the commission is 
withdrawing the portion of its request that pertains to Crosstex and Atmos. We have 
received comments from Luminant. We have considered the submitted arguments and 
reviewed the submitted information. 
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Initially, you infom1 us ciportiori ofthesubmittedirif6n:riitioiils-iioT -fe-sp()nsive to the -
present request for information. --- This Tuhng does not address the-flUbliG availability of -
non-responsive information, and the commission need not release non-responsive 
information in response to this request. 

Next, we note an interested third party is allowed ten business days after the date of its 
teceipt ofthe govemmental body's notice under section 552.305(d) to submit its reasons, if 
any, as to why information relating to that party should be withheld from public disclosure. 
See Gov't Code § 552.305(d)(2)(B). As of the date ofthis letter, this office has not received 
comments from Kinder Morgan or Enbridge explaining why those companies' submitted 
information should not be released. Therefore, we have no basis to conclude those 

-companies have any protected proprietary interests in their submitted infon11ation. See id. -
§ 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of 
commercial or financial infon11ation, party must show by specific factual evidence, not 
conclusory or generalized allegations, that release of requested information would cause that 
party substantial competitive harm), 552 at 5 (1990) (party must establishpril1uzfacie case 
that information is trade secret), 542 at 3 (1990). Accordingly, the conm1ission may not 
withhold any portion of the infon11ation pertaining to Kinder Morgan or Enbridge based 
upon the proprietary interests of those companies. 

Section 552.101 ofthe GovernmentCodeexcepts from disc1osure"infQrmation considered ___ _ 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
-Code-§552.JO)..oc-S.e_c.tion.552~lOlenc70IDp-ass_es the.d00rine.Q[cplllJJlQn -: la..'YjJ.rtr<'l:~)" whic~1~_~__. __ ~_. 

-- ------ ... ----. -protects information that is (1 ) highly intimate or embarrassing, such that its release would 
. . be highly objecfion-a51e·l:o~a-reasonal51e-petsofi, and (2) not of legitimate concem to the 
~·-~ ___ ---=--__ -__ -=-:pub-hc~-See-h1dus;--Found~Il~Fex~lml1;ts~Aeeident-:-:Bd;---,-§4G~-S~W;~El~€i€i-8+'F€x,----1-9-16)-. To ---

demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. The types of infon11ation considered intimate and embarrassing by 
the Texas Supreme. CourtiJJ.llldustLiJ1IF O'LlJ1QcfliQlf included informati·onrelating to sexual 
-assault;Cpre-gliaffcy;-nrerftal-ot-j5h:ystc·al-abus-e~in~lre---workptace-;-i-n-egitimate~children-, ~~ 

psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
See id. at 683. We note, however, the names, addresses, and telephone numbers of members 

__ .. __QLthe-Public~are I1Pt exc~pte(Ifrol11 regllir~dpllblic disclosure under common-law privacy. 
See Open Records Decision Nos. 551 at 3 (1990) (disclosure of person's name, address, or 
telephone number not an invasion of privacy), 455 at 7 (1987) (home addresses and 
telephone numbers not protected under privacy). Luminant claims common-law privacy for 
its employee's cellular telephone number. Upon review, however, we find the infom1ation 
at issue is not highly intimate or embarrassing and of no legitimate public interest. 
Therefore, we conclude the commission may not withhold the infon11ation at issue under 
section 552.101 of the Govemment Code in conjunction with common-law privacy. 

Luminant argues portions of its submitted infon11ation are excepted from disclosure under 
section 552.110(b) of the Govemment Code, which protects "[c]ommercial or financial 
information for which it is demonstrated based on specific factual evidence that disclosure 
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would cause substantial competitive harm to- the person fromwhoin-tIie Intorrn.a.tion was 
obtained[.]" Gov't Code § 552.1l0(b).-'fhis exception to disdosure-requires a specific 
factual or evidentiary showing, not conclusory or generalized allegations, that substantial 
competitive injury would likely result from release of the information at issue. Id.; see also 
Open Records Decision No. 661 at 5-6 (to prevent disclosure of commercial or financial 
information, party must show by specific factual evidence, not conclusory or generalized 
allegations, that release of requested information would cause that party sub~tantial 
competitive haml). Luminant contends that release of the information it has indicated 
regarding the energy capabilities of the plant will cause it substantial competitive harm since 
that "knowledge would give the competitor insights into how Luminant might offer 
electricity from those units and enable the competitor to strategically offer its own supply 
to achieve an advantageous position that it would not have if it did not have insights 
regarding its competitor's operations." Upon review, we find Luminant has established the 
information at issue, which we have marked, constitutes commercial or financial 
information, the release of which would cause the company substantial competitive injury. 
Accordingly, the commission must withhold the information we have marked under-­
section 552:110(b) of the Govemment Code.! As no further exceptions to disclosure are 
raised, the remaining responsive infonnation must be released. 

This letter-ruling is limited to the fJarticular information at issue in this request and limited 
to the facts-as presented to us; therefore, this ruling must-not be-relied-uponas-a-previous-------. 
determination regarding any other information or any other circumstances. 

- - This ruling triggers important deadlines regarding the rights and responsibilities of the 
govemmental body-ancfoftheIequestor. . For more information conceming those rights and 

:=-~:-:-=~~_ ~r:e:.s'poiIsl15i11DeS, RteasevisirOlIf\'VeOslt-earlrttp:11www:oCfg:-state:tx-:-LTs10Fenhndex· orl. php; 
- -- - _. --

or call the Office of the Attomey General's Open Govemment Hotline, toll free, 
at (877) 673-6839. Questions conceming the allowable charges for providing public 
informationundertheActmustbedirected~-totheCost Rules ACimiiiiStrliTor ofthe Office of 

-i:lieAitonie-yTieneniI, to no-free , at (8-8-8T672-=-6787. 

Sincerely, 
-- . ··-----j-------f---····· 

~® ---
Sarah Casterline 
Assistant Attomey General 
Open Records Division 

SEC/eb 

lAs our ruling is dispositive of this information, we need not address Luminant's argul1lent under 
section 552.104 of the Govemment Code. 
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Ref: ID# 424249 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


