
, ATTORNEY GENERAL OF TEXAS 

May 10, 2011; 

Ms. Sharon Alexander 
Associate G61Ieral Counsel 

GREG ABBOTT 

Texas Depart:J,nent ofTranspOliation 
125 East Ele\r:enth Street 
Austin, Texa~:'7870 1-2483 

, ' 

Dear Ms. Alexander: 

0R2011-06480 

You ask wh~:ther certain inf0111Iation is subject to required public disclosme lUIder the 
Public Infoml~tion Act (the "Act"), chapter 552 of the Government Code. Yom request was 
assigned ID#:417242. 

The Texas DepaJ.iment ofTranspOliation (the "depaJ.iment") received a request for proposals, 
including priyjng, relating to RFP No. 57-9RFPM001 Statewide EnvirolUnental Project 
Stoml Wate{ Services and RFP No. 57-0RFPSWOOl Statewide Water Resomce 
DoclUnentatiqn and Pel1nitting and the name of the manager on the upcoming contract. 
Although Y01;l, raise no exceptions to disclosme of the submitted infol1nation, you state 
release of t1~is infol1nation may implicate the proprietaJ.Y interests of third parties. 
Accordingly,·You infol1n us you have notified' AECOM USA Group, hIC.; BDS 
Technologies, hIC.; Berg.:Oliver Associates, hIC.; Blanton & Associates, Inc. ("Blanton"); 
Camp, Dresser, and McKee, hIc.;DannenbalU1I, Dodson and ECS Joint Ventmers; Post, 
Buckley, Sc11Uh and Jemigan, Inc.; TRC EnvirolUnental Corp.; and Westward 
EnvirolUnental, Inc. of the request and of their right to submit arguments to this office 
explaining w~~y their infomlation should not be released. See Gov't Code § 552.305 
(pel1nitting interested third party to submit to attorney general reasons why requested 
information ~hould not be released); see also Open Records Decision No. 542 (1990) 
(detenniningstatutOlypredecessor to section 552.305 pemlits govemmental body to rely on 
interested third party to raise and explain applicability of exception in celiain circumstances). 
We have receiyed conmlents from Blanton. We have considered the submitted arguments 
and reviewed;;the submitted infomlation. 
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Initially, we note an interested third paliy is allowed ten business days after the date of its 
receipt ofthe.govenmlental body's notice under section 552.305(d) to submit its reasons, if 
any, as to ~hy requested infol1llation relating to that party should be withheld from 
disclosure. See Gov't Code § 552.305(d)(2)(B). As of the date of this letter, none of the 
remaining third paliies have submitted ally comments to this office explaining how release 
of the submitti:d infOlmation would affect their proprietal-y interests. Accordingly, none of 
the informatibn at issue may be withheld on the basis of the proprietary interests of these 
companies. ~See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (stating 
business ent~rprise claiming exception for cOlmnercial or financial information under 
section 552. HO(b) must show by specific factual evidence release of requested infonnation 
would causetliat party substantial competitive hann), 552 at 5 (1990) (party must establish 
prima facie c'ase infonnation is trade secret). 

Section 552. t.01 of the Govennnent Code excepts from disclosure "infOlmation considered 
to be confidei.ltial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. While Blallton generally asselis its infonnation is confidential by law, it 
has not direct~d our attention to ally constitutional, statutory, or case law that would make 
the infOlmati9n at issue confidential under section 552.101. See, e.g., Open Records 
Decision NO$~ 611 at 1 (1992) (cOlmnon-law privacy), 600 at 4 (1992) (constitutional 
privacy), 478iat 2 (1987) (statutory confidentiality). Therefore, the department may not 
withhold anytportion of Blanton's infonnation under section 552.101 of the Government 
Code. r!:~~~ 

Blanton also r~ises section 552.1 04 ofthe Govennnent Code for its infonnation. However, 
the depalimel~t does not raise section 552.104 for any ofthe submitted infOlmation. We note 
section 552.1\04 protects the interests of govel1lmental bodies alld not those of third paliies. 
See Open Re:90rds Decision No. 592 at 8 (1991). Thus, because the depaliment does not 
claim this exception, the depaliment may not withhold any of Blanton's info11llation under 
section 552.1;04 of the Govenmlent Code. 

Section 552)10(a) of the Govennnent Code excepts from disclosure "[a] trade secret 
obtained frOIfi.,a person and privileged or confidential by statute orjudicial decision." Gov't 
Code § 552.1.'!10(a). The Texas Supreme Court has adopted the definition of trade secret 
fi.-om section 7f>7 ofthe Restatement of Torts. Hyde C07p. v. Huffines, 314 S.W.2d 763 (Tex. 
1958); see al$;o ORD 552 at 2. Section 757 provides a trade secret is 

" +1 :. , .~ 

any f9,l'1nula, pattern, device or compilation of infonnation which is used in 
one's'business, and which gives him an oppOlilmity to obtain an advantage 
over 9~mpetitors who do not lmow or use it. It may be a formula for a 
chemipal compolmd, a process of manufacturing, treating or preserving 
materi,als, a pattern for a machine or other device, or a list of customers. It 
differs;,from other secret inf0111lation in a business. " in that it is not simply 
infonRation as to single or ephemeral events in the conduct of the business 
.... ~trade secret is a process or device for continuous use in the operation 

.. :; 

:,.' 
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ofth~;Jmsiness .... [It may] relate to the sale of goods or to other operations 
in th~Jmsiness, such as a code for dete1111ining discounts, rebates or other 
conce~sions in a price list or catalogue, or a list of specialized customers, or 
a meq1,'od ofbooldceeping or other office management. 

~;~ . 

RESTATEMEr:T:r OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In 
dete1111ining y.,hether particular information constitutes a trade secret, tIns office considers 
the Restatem:ent's definition of trade secret as well as the Restatement's list of six trade 
secret factors"l RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a 
private pers0I1's claim for exception as valid lU1der section 552.110 ifthat person establishes 
a prima facie;case for exception and no argmnent is submitted that rebuts the claim as a 
matter of law;!, ORD 552 at 5-6. However, we cannot conclude section 552.110(a) applies 
unless it has,:been shown the information meets the definition of a trade secret and the 
necessary fa~tors have been demonstrated to establish a trade secret claim. See Open 
Records Decision No. 402 (1983). 

'!':~ 

Section 552.1>~,0(b) excepts from disclosure "[ c] onimercial or financial infonnation for winch 
it is demonst~~ted based on specifiy factual evid~nce that disclosure would cause substantial 
competitive li'~1111 to the person from whom the infonnation was obtained." Gov't Code 
§ 552.11 Oeb t'; Section 552.11 O(b) requires a specific factual or evidentiary showing, not 
conclusory off;generalized allegations, that substantial competitive injury would likely result 
from release 9fthe requested infonnation. See ORD 661 at 5-6 (business enterprise must 
show by speG~fic factual evidence that release of infonnation would cause it substantial 
competitive ll~rm). 

We lU1derstm1d Blanton to contend pOliions of its infonnation constitute trade secrets under 
section 552. IiJO(a) of the Govennnent Code. Upon review, we find Blanton has failed to 
establish a pr#na facie case that any of its infonnation constitutes a trade secret protected by 
section 552.1rlO(a). See Open Records DecisionNos. 402 (section 552. 110(a) does not apply 
unless infonliation meets definition of trade secret and necessary factors have been 
demonstrated,',to establish trade secret claim), 319 at· 2 (1982) (infonnation relating to 
organization,.;persOlmel, market studies, professional references, qualifications, experience, 

:~!+ 

IThe foJlowing are the six factors the Restatement gives as indicia of whether information constitutes 
a tTade secret: ,-:\ 

(1) the;fxtent to which the infol111ation is known outside of [the company]; 
(2) the:_~xtent to which it is known by employees and others involved in [the company's] 
busine~i; 

I .,~ 

(3) the 'extent ofmeasmes taken by [the company] to guard the secrecy of the infolTI1ation; 
(4) the value of the infol111ation to [the company] and [its] competitors; 
(5) the 'ki110tll1t of effort or money expended by [ the company] in developing the information; 
(6) thee,ase or difficulty with which the information could be properly acquired or duplicated 
by othei;s. 

RESTATEMENTOPTORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2 
(1982), 255 at 2:i(1980). 

[1-' 
,,;:. 
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.\' 

and pricing ~'ot excepted lUlder section 552.11 0). We further note pricing infOlmation 
pertaining to:;'a pmiicular contract is generally not a trade secret because it is "simply 
infol111ation ail to single or ephemeral events in the conduct ofthe business," rather than "a 
process or deyice for continuous use in the operation of the business." RESTATEMENT OF 
TORTS § 757.pmt. b; see Huffines, 314 S.W.2d at 776; ORD 319 at 3,306 at 3. Therefore, 
the departme#t may 110t withhold any of Blanton' s infonnation lUlder section 552.11 O( a). 

We also un4<irstand Blanton to contend pOliions of its infol111ation are protected lUlder 
section 552.1),0(b) ofthe Govel11l11ent Code. Upon review, we find Blmlton has made only 
conc1usory aUegations that the release of any of its infonnation would cause the company 
substmltial c:dmpetitive injury. See ORD 661 (for infonnation to be withheld under 
cOlmnercial 0~r financial infOlmation prong of section 552.110, business must show by 
specific factl~,al evidence that substantial competitive injUly would result from release of 
pmiicular infqnnation at issue), 514 (public has interest in knowing prices charged by 
govenunent Gbntractors). Accordingly, the department may not withhold any of Blanton's 
infonnation \\~lder section 552.11 O(b). 

Blanton also 1;~ises section 552.128 ofthe Govenunent Code. Section 552.128 is applicable 
to "[i]nfol111c!.Jjon submitted by a potential vendor or contractor to a govenunental body in 
cOlmection with an application for celiification as a historically underutilized or 
disadvantage~business lUlder a local, state, or federal certification program[.]" Gov't Code 
§ 552.128( a).'}[owever, Blmlton does not indicate it submitted its inforniation in cOlmection 
with an appli§ation for celiification lUlder such a program. Moreover, section 552.128(c) 
states:': 

) 

[i]nfdi-,n.1ation submitted by a vendor or contractor or a potential vendor or 
contr~~tor to a govenunental body in cOlmection with a specific proposed 
contr~¢tual relationship, a specific contract, or an application to be placed on 
a bids(ers list ... is subject to required disclosure, excepted from required 
disclq~ure, or confidential in accordmlce with other law. 

Id. § 552.128(c). In this instance, Blanton submitted its proposal to the department in 
cOlmection vitth a specific proposed contractual relationship. We therefore conclude the 
depmiment 11,~Ay not withhold any of Blanton's infonnation under section 552.128 of the 
Govenmlent .. Code . . ;"." 

As no fl.l1iheri·a,rguments against disclosure have been made, the depmiment must release the 
. submitted inf.~nnation in its entirety. 

This letter 1l.l~i.l1g is limited to the pmiicular infol111ation at issue in this request and limited 
to the facts a~;presented to us; therefore, this ruling must not be relied upon as a previous 
dete1111inatio~1.)·egardil1g any other infonnatio11 or any other circumstances. 

Ii. 
, ~~. 
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This ruling tfiggers impOliant deadlines regardIng the rights and responsibilities of the 
govenmlentaLbody and ofthe requestor. For more infomlation conceming those rights and 
responsibiliti'es, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the !Office of the Attomey General's Open Govermnent Hotline, toll free, 
at (877) 673';-6839. Questions conceming the allowable charges for providing public 
infomlation lwder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey yeneral, toll free, at (888) 672-6787. 

~.~< 

Mack T. Hartison 
~, ,~ 

Assistant AttQmey General 
Open Records Division 

I .. '. 

MTHlem 

Ref: ID# 4:cl7242 

Enc. Subm~tted dOCl1l11ents 

~'.: 
c: Requ¢~tor 

(w/o yilclosures) 

Mr. Mkhael Z. Stem 
Law Q'ffice of Hubert' Bell, Jr. 
1907 ij"Olih Lamar Boulevard 
Suite 300 

:':.,' 

Austi~l" Texas 78705 
(w/o ~l,).closures) 

,"" 

Daml~ii.bal1l11, Dodson, and ECS 
Joint Y: enturers 
31 00 West Alabama Street 
Houst.9n, Texas 77098 
(w/o enclosures) 

." 

WestWard Environmental Inc. 
. :! 

P.O. B'ox 2205 
Boem)::, Texas 78006 
(w/o y)lclosures) 

,', 

',.f 

if. 

TRC 
505 East Huntland Drive, Suite 250 
Austin, Texas 78752 
(w/o enclosures) 

PBS&J 
1250 Wood Branch Park Drive, Suite300 
Houston, Texas 77079 
(w/o enclosures) 

ABCOM USA Group, Inc . 
400 West 15th Street, Suite 500 
Austin, Texas 78701 
(w/o enclosures) 
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BDS Tec1mblogies 
115 West 7th Street, Suite 1312 
Fort Worth, Texas 76102 
(w/o ellclosures) 

Berg~(jliver Associates, Inc. 
1470f'St. Mary's Lmle, Suite 400 
Houston, Texas 77079 
(w/o bhc1osures) 

.<: 

'.' 
" 

:'i 

Camp Dresser and McKee, Inc. 
12357-A Riata Trace Parkway, Suite 210 
Austin, Texas 78727 
(w/o enclosmes) 


