ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 10, 2011,

Ms. Sharon Alexander

Associate General Counsel

Texas Department of Transportation
125 East Eleventh Street

Austin, Texas 78701 2483

OR2011-06480

Dear Ms. Alexande1

You ask Whethel certain information is subject to required public disclosure under the
Public Infom},_atmn Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 417242,

The Texas Department of Transportation (the “department”) received arequest for proposals,

including pricing, relating to RFP No. 57-9RFPM001 Statewide Environmental Project
Storm Water. Services and RFP No. 57-ORFPSWO001 Statewide Water Resource
Documentation and Permitting and the name of the manager on the upcoming contract.
Although you raise no exceptions to disclosure of the submitted information, you state
release of this information may implicate the proprietary interests of third parties.

Accmdmgly,_,you inform us you have notified” AECOM USA Group, Inc.; BDS
Teclmologies, Inc.; Berg-Oliver Associates, Inc.; Blanton & Associates, Inc. (“Blanton™);
Camp, Dresser, and McKee, Inc.; Dannenbaum, Dodson and ECS Joint Venturers; Post,
Buckley, Schuh and Jernigan, Inc.; TRC Environmental Corp.; and Westward
Environmental, Inc. of the request and of their right to submit arguments to this office
explaining wlly their information should not be released. See Gov’t Code § 552.305

(permitting interested third party to submit to attorney general reasons why requested
information ;s'_hould not be released); see also Open Records Decision No. 542 (1990)

(determining statutory predecessor to section 552.305 permits governmental body to rely on
interested third party to raise and explain applicability of exception in certain circumstances).

We have received comments from Blanton. We have considered the submitted arguments
and reviewed:ithe submitted information.
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Initially, we note an interested third party is allowed ten business days after the date of its
receipt of the:governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why requested information relating to that party should be withheld from
disclosure. See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, none of the
remaining third parties have submitted any comments to this office explaining how release
of the submitfed information would affect their proprietary interests. Accordingly, none of
the information at issue may be withheld on the basis of the proprietary interests of these
companies. ‘See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (stating
business enterprise claiming exception for commercial or financial information under
section 552.110(b) must show by specific factual evidence release of requested information
would cause that party substantial competitive harm), 552 at 5 (1990) (party must establish
prima facie case information is trade secret).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. While Blanton generally asserts its information is confidential by law, it
has not directed our attention to any constitutional, statutory, or case law that would make
the information at issue confidential under section 552.101. See, e.g., Open Records
Decision Nos: 611 at 1 (1992) (common-law privacy), 600 at 4 (1992) (constitutional
privacy), 478: at 2 (1987) (statutory confidentiality). Therefore, the department may not
withhold anyiportion of Blanton s information under section 552.101 of the Government
Code. b

Blanton also raises section 552.104 of the Government Code for its information. However,
the department does not raise section 552.104 for any of the submitted information. We note
section 552.1§4 protects the interests of governmental bodies and not those of third parties.
See Open Regords Decision No. 592 at 8 (1991). Thus, because the department does not
claim this exception, the department may not withhold any of Blanton's information under
section 552.1:04 of the Government Code.
Section 552.110(a) of the Government Code excepts from disclosure “[a] trade secret
obtained from a person and privileged or confidential by statute or judicial decision.” Gov’t
Code § 552.110(a). The Texas Supreme Court has adopted the definition of trade secret
from section 757 of the Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763 (Tex.
1958); see also ORD 552 at 2. Section 757 provides a trade secret is
any f@iﬁnula, pattern, device or compilation of information which is used in
one’sbusiness, and which gives him an opportunity to obtain an advantage
over epmpetitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
~ materials, a pattern for a machine or other device, or a list of customers. It
differs;from other secret information in a business ... in that it is not simply
informgation as to single or ephemeral events in the conduct of the business
. Astrade secret is a process or device for continuous use in the operation




Ms. Sharon zz&liexallder -Page3

REM ’
of theppusiness ... . [It may] relate to the sale of goods or to other operations
in thebusiness, such as a code for determining discounts, rebates or other
concegsions in a price list or catalogue, or a list of specialized customers, or
a 1nethod of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
determining whethel particular information constitutes a trade secret, this office considers
the Restatem'_ent s definition of trade secret as well as the Restatement’s list of six trade
secret facto1s: RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a
private person s claim for exception as valid under section 552.110 if that person establishes
a prima facze case for exception and no argument is submitted that rebuts the claim as a
matter of lawy. ORD 552 at 5-6. However, we cannot conclude section 552.110(a) applies
unless it has, been shown the information meets the definition of a trade secret and the
necessary faetms have been demonstrated to establish a trade secret claim. See Open
Records Decision No. 402 (1983).
.l

Section 552.1; 10(b) excepts from disclosure “[c ]onnnel cial or financial information for which
itis demonsnated based on specific factual evidence that disclosure would cause substantial
competitive hann to the person from whom the information was obtained.” Gov’t Code
§ 552.110(b).. Section 552.110(b) requires a specific factual or evidentiary showing, not
conclusory or; weneralized allegations, that substantial competitive injury would likely result
from release of the requested information. See ORD 661 at 5-6 (business enterprise must
show by spec1ﬁc factual evidence that release of information would cause it substantial
competitive hann)

ll

We under. stand Blanton to contend portions of its information constitute trade secrets under
section 5 52.1‘,;1_0(21) of the Government Code. Upon review, we find Blanton has failed to
establish a prima facie case that any of its information constitutes a trade secret protected by
section 552.110(a). See OpenRecords Decision Nos. 402 (section 552.110(a) does not apply
unless infonnfttion meets definition of trade secret and necessary factors have been
demonstrated’to establish trade secret claim), 319 at-2 (1982) (information 1elat1ng to
organization personnel market studies, professional references, qualifications, experience,

"The following are the six factors the Restatement gives as indicia of whether information constitutes
a trade secret: 1

(1) the 'Lextent to which the information is known outside of [the company];

2 the extent to which it is known by employees and others involved in [the company’s]

busmess

(3) the %xtent of measures taken by [the company] to guard the secrecy of the information;

(4) the value of the information to [the company] and [its] competitors;

(5) the 'unount of effort or money expended by [the company] in developing the information;

(6) the éase or difficulty with which the information could be properly acquired or duplicated

by othegs.
RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982), 255 at 2'(1980).
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and pricing not excepted under section 552.110). We further note pricing information
pertaining toia particular contract is generally not a trade secret because it is “simply
information as to single or ephemeral events in the conduct of the business,” rather than “a
process or deyice for continuous use in the operation of the business.” RESTATEMENT OF
TORTS § 757,_@111‘[. b; see Huffines, 314 S.W.2d at 776; ORD 319 at 3, 306 at 3. Therefore,
the departmeﬁ,t may not withhold any of Blanton’s information under section 552.110(a).
We also undéistand Blanton to contend portions of its information are protected under
section 552. 1,,1‘_,0(b) ofthe Government Code. Upon review, we find Blanton has made only
conclusory aHégations that the release of any of its information would cause the company
substantial competltlve injury. See ORD 661 (for information to be withheld under
commercial or financial information prong of section 552.110, business must show by
specific fflctL}fll evidence that substantial competitive injury would result from release of
particular information at issue), 514 (public has interest in knowing prices charged by
government é;bntractors). Accordingly, the department may not withhold any of Blanton’s
information Lﬁldel‘ section 552.110(b).

Blanton also 1 raises section 552.128 of the Government Code. Section 552.128 is applicable
to “[1 ]nformatuon submitted by a potential vendor or contractor to a governmental body in
connection with an application for certification as a historically underutilized or
dlsadvantaged ‘business under a local, state, or federal certification program[.]” Gov’t Code
§ 552.128(a).“However, Blanton does not indicate it submitted its information in connection
with an appl1gat1011 for certification under such a program. Moreover, section 552.128(c)
states

[i]nformation submitted by a vendor or contractor or a potential vendor or
contrgstor to a governmental body in connection with a specific proposed
contragtual relationship, a specific contract, or an application to be placed on
a bidg_j;ers list ... is subject to required disclosure, excepted from required
disclosure, or confidential in accordance with other law.

Id. § 552. 128(0) In this instance, Blanton submitted its proposal to the department in
connection Wlth a specific proposed contractual relationship. We therefore conclude the
department may not withhold any of Blanton’s information under section 552.128 of the
Government: Code

Asmno ﬁu“chel a1 guments against disclosure have been made, the department must release the
* submitted mfonnatmn in its entirety.

This letter mhng is limited to the particular information at issue in this request and limited
to the facts as:presented to us; therefore, this ruling must not be relied upon as a previous
deterlnlnfltlog,; egarding any other information or any other circumstances.

%




Ms. Sharon é;l‘.lexander - Page 5

This ruling triggers important deadlines regarding the rights and responsibilities of the
govemmental;body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the ‘i.}Ojfﬁce of the Attomey General’s Open Government Hotline, toll free,
at (877) 673:6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of

the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Mack T. Har;j‘-;fson
Assistant Attorney General
Open Records Division

X

MTH/em :

Ref:  ID# 417242

‘‘‘‘‘

c: Requestor
(w/o enclosures)

Mr. Michael Z. Stern

Law Office of Hubert Bell, Jr.
1907 jﬂoﬁh Lamar Boulevard
Suite 300

Austin, Texas 78705

(w/o enclosures)

Dannénbaum, Dodson, and ECS
Joint yenturers

3100 West Alabama Street
Housﬁ;gn, Texas 77098

(w/o enclosures)

Westward Environmental Inc.
P.O. Box 2205

Boerng, Texas 78006

(w/o enclosures)

5

TRC

505 East Huntland Drive, Suite 250
Austin, Texas 78752

(w/o enclosures)

PBS&T

1250 Wood Branch Park Drive, Suite300
Houston, Texas 77079

(w/o enclosures)

AECOM USA Group, Inc.

400 West 15 Street, Suite 500
Austin, Texas 78701

(w/o enclosures)
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BDS Technologies Camp Dresser and McKee, Inc.

115 VSZest 7% Street, Suite 1312 12357-A Riata Trace Parkway, Suite 210
Fort Worth, Texas 76102 Austin, Texas 78727

(w/o énclosures) (w/o enclosures)

Berg—f{_@liver Associates, Inc.
1470¥'St. Mary’s Lane, Suite 400
H011st611, Texas 77079

(w/o enclosures)




