ATTORNEY GENERAL OF TEXAS
" GREG ABBOTT

May 13, 2011

Ms. Susan Dénmon Banowsky

Vinson&Elkiils

For the Texas Windstorm Insurance Assocmtlon
2801 Via FOLtuna Suite 100

Austin, Texas 78746-7568

OR2011-06724

Dear Ms. Banowsky:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 417459.

The Texas Windstorm Insurance Association (the “association”), which you represent
received a request for the following categories of information: (1) communications sent to
or from a namgd individual since December 1, 2010 and communications between the same
named indivfdual and four other named individuals since January 1, 2010; (2) all bonuses
paid to any employees or contractors in 2009 and 2010; (3) all communications since
January 1, 2010 regarding the settlement, agreement, or mediation of commercial slab cases;
(4) records showing all travel and entertainrhent expenses incurred by a named individual
since January .1, 2010;. and (5) any contracts, agreements, stipends, or other information
regarding the'hiring and retention of a named individual.! You state the association will
redact insurance policy numbers and bank account numbers under section 552.136 of the
Government Code and e-mail addresses under section 552.137 of the Government Code
pursuant to Open Records Decision No. 684 (2009).2 You state the association has released

You s’fate the association received clarification of the request for information. See Gov’'t Code
§ 552.222(b) (statmg that if information requested is unclear, governmental body may ask requestor to clarify
request).

?Open Records Decision No. 684 is a previous determination authorizing all governmental bodies to
withhold ten categoues of information without the necessity of requesting an attorney general decision,
including insurance policy numbers and bank account numbers under section 552.136 of the Government Code
and e-mail adchesses of members of the public under section 552.137 of the Government Code, without the
necessity of seeking a decision from this office.
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some of the réquested information. You claim the remaining information is excepted from
disclosure under sections 552.101, 552.103, 552.107, and 552.111 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted representative
sample of information.

We begin by gddressing your argument under section 552.103 of the Government Code for
Exhibits 8, 10, and 11, as section 552.103 is potentially the most encompassing exception
for this information. Section 552.103 provides, in part, as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
emplo;yee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer. or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending or reasonably anticipated
on thedate that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code §552.103(a), (c). A governmental body that claims an exception to disclosure
under section; 552.103 has the burden of providing relevant facts and documentation
sufficient to establish the applicability of this exception to the information that it seeks to
withhold. To_;meet this burden, the governmental body must demonstrate that (1) litigation
was pending or reasonably anticipated on the date ofits receipt of the request for information
and (2) the information at issue is related to the pending or anticipated litigation. See Univ.
of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.—Austin 1997, no pet.);
Heard v. Houston Post Co., 684 S.W.2d 210 (Tex. App.—Houston [1st Dist.] 1984, writ
refd n.r.e.). Both elements of the test must be met in order for information to be excepted
from disclosuge under section 552.103. See Open Records Decision No. 551 at 4 (1990).

You state, andprovide documentation showing, that three lawsuits styled Balinesse Inc., et
al vs. Texas Windstorm Insurance Association, cause no. 09-CV-2252, Willis et al vs. Texas
Windstorm Insurance Association, et al., cause no. 10-CV-2565, and Jones v. Texas
Windstorm Insurance Association, cause no. 10-CV-2834 were pending on the date the
association received the request. Further, you state that the information in Exhibits 8, 10,
and 11, respectively, relates to the pending cases. Uponreview, we agree litigation to which
the association is a party was pending at the time the association received the present request
for informatign. We also conclude the information at issue is related to the pending
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litigation. Acco1d111gly, we conclude the association may withhold Exhibits &, 10, and 11
under sect1on 552 103 of the Government Code.?

We note that t'he purpose of section 552.103 is to enable a governmental body to protect its
positionin liti gation by forcing parties seeking information relating to that litigation to obtain
it through diséovely procedures. See ORD 551 at 4-5. Therefore, if the opposing party has
seen or had access to information relating to pending litigation through discovery or
otherwise, there is no interest in withholding such information from public disclosure under
section 552.1%()3. See Open Records Decision Nos. 349 (1982), 320 (1982). We also note
that the applicability of section 552.103 ends once the related litigation concludes. See
Attorney General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

Section 5 52‘.?1;:07 (1) of the Government Code protects information coming within the
attomey—clienf privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to W1thhold the information atissue. Open Records Decision No. 676 at 6-7 (2002).

First, a govem_mental body must demonstrate that the information constitutes or documents
a communicdtion. Id. at 7. Second, the communication must have been made “for the
purpose of facilitating the rendition of professional legal services™ to the client governmental
body. TEX.;R. EvID. 503(b)(1). The privilege does not apply when an attorney or
representative is involved in some capacity other than that of providing or facilitating
professional Tegal services to the client governmental body. In re Texas Farmers Ins.
Exch.,990S.W.2d 337,340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client
privilege does not apply if attorney acting in a capacity other than that of attorney).
Governmental attorneys often act in capacities other than that of professional legal counsel,
such as admhﬁstrators, investigators, ormanagers. Thus, the mere fact that a communication
involves an attorney for the government does not demonstrate this element. Third, the
privilege applies only to communications between or among clients, client representatives,
lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(1)(A), (B), (C), (D), (E). Thus,
a governmental body must inform this office of the identities and capacities of the
individuals to;whom each communication at issue has been made. Lastly, the attorney-client
privilege applies only to a confidential communication, id. 503(b)(1), meaning it was “not
intended to be disclosed to third persons other than those to whom disclosure is made in
furtherance of'the rendition of professional legal services to the client or those reasonably
necessary forf: the transmission of the communication.” Id. 503(a)(5). Whether a
communication meets this definition depends on the intent of the parties involved at the time
the information was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex.

App—Waco:1997, no writ). Moreover, because the client may elect to waive the privilege
at any time, a/governmental body must explain that the confidentiality of a communication
has been maintained. Section 552.107(1) generally excepts an entire communication that is
demonstr ated to be protected by the attorney-client privilege unless otherwise waived by the

*As our: mhng is d1sp051t1ve we need not addless your remaining ar guments against dlsclosule of this
111f01mat10n
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govemmentai;body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire communication, including facts contained therein).

You state the remaining information consists of communications between association
employees and in house and outside legal counsel advising the association on legal matters,
including pending litigation and the négotiation of settlement claims. You have identified
the privileged parties to the communications. You state these communications were not
intended to be disclosed, and have not been disclosed, to any non-privileged parties. Upon
review, we ﬁnd the association may withhold most of the remaining information under
section 552.107 of the Government Code.* However, some of the individual e-mails in the
otherwise privileged e-mail strings consist of communications with attorneys representing
opposing parties in settlement negotiations and employees of the Texas Department of
Insurance. These individuals are not privileged parties. Accordingly, to the extent these
non-pnvﬂeged e-mails exist separate and apart from the otherwise privileged e-mail chains,

the association may not withhold them under section 552.107. We have marked these non-
privileged communications. Accordingly, we will consider the association’s ar guments
under sectlons 552.101 and 552.111 for these non-privileged communications.

Section 552. 1:'..(;)1 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. You assert the portions of the remaining information are excepted from
public disclosure under section 552.101 in conjunction with the Gramm-Leach-Bliley Act
(the “GLB Act”). See 15U.S.C. § 6801 et seq. The Federal Financial Modernization Act,
also known ag the GLB Act, became law in November 1999. The purpose of the GLB Act
is to promote competition in the financial services industry. See H.R. Conf. Rep.
No. 106-434,. at 245 (1999), reprinted in 1999 U.S.C.C.A.N. 245, 245. Reflecting
Congressional concern regarding the dissemination of consumers’ personal financial
information, the GLB Act provides certain privacy protections “to protect the security and
confidentiality of [consumers’] nonpublic personal information.” 15 U.S.C. § 6801(a). The
statute defines nonpublic personal information (“NPI”) as “personally identifiable financial
information [“PIFI”] - (i) provided by a consumer to a financial institution; (ii) resulting from
any transactif_o'p with the consumer or any service performed for the consumer; or (iii)
otherwise obtained by the financial institution.” Id. § 6809(4)(A). Federal regulations define
PIFT as

any information: (i) [a] consumer provides to [a regulated financial
institution] to obtain a financial product or service . . .; (ii) [a]bout a
consumer resulting from any transaction involving a financial product or
service between [aregulated financial institution] and a consumer; or (iii) [a
regulated financial institution] otherwise obtain[s] about a consumer in
connection with providing a financial product or service to that consumer.

4Becaué%: section 552.107 is dispositive, we do not address the your remaining arguments for this
information.
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16 CFR. § ?{13.3(0)(1). Sections 6802(a) and (b) of title 15 of the United States Code
provide in pei;tinent part as follows: '

(2) Notice requirements

Except as otherwise provided in this subchapter, a financial institution may
not, directly or through any affiliate, disclose to a nonaffiliated third party any
nonpublic personal information, unless such financial institution provides or
has provided to the consumer a notice that complies with section 6803 of this

title.
(b) Opt out
(1) In general

A financial institution may mnot disclose nonpublic personal
1 information to a nonaffiliated third party unless--

(A) such financial institution clearly and conspicuously
discloses to the consumer, in writing or in electronic form or
other form permitted by the regulations prescribed under
section 6804 of this title, that such information may be
disclosed to such third party;

(B) the consumer is given the opportunity, before the time
that such information is initially disclosed, to direct that such
information not be disclosed to such third party; and

(C) the consumer is given an explanation of how the
consumer can exercise that nondisclosure option.

15U.S.C. § 6802(a), (b). “Nonaffiliated third party” is defined as “any entity that is not an
affiliate of, or related by common ownership or affiliated by corporate control with, the
-financial institution, but does not include a joint employee of such institution.” Id.
§ 6809(5). Additionally, section 22.14 oftitle 28 of the Texas Admunistrative Code provides

as follows:

(a) C'@nditions for disclosure. Except as otherwise authorized in this
subchapter, a covered entity may not, directly or through any affiliate,
disclose any nonpublic personal financial information about a consumer to
a nonaffiliated third party unless:

(1) the covered entity has provided to the consumer an initial notice
© as required under § 22.8 of this title (relating to Initial Privacy
~ Notice);
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-1;‘ (2) the covered entity has provided to the consumer an opt out notice
- asrequired in § 22.11 of this title (relating to Form of Opt Out Notice
- to Consumers and Opt Out Methods);

"_-'» (3) the covered entity has given the consumer a reasonable
. opportunity, before it discloses the information to the nonaffiliated
* third party, to opt out of the disclosure; and

: '-_' (4) the consumer does not opt out.

28 T A.C. § 22.14(&). Section 6809(3)(A) of title 15 of the United States Code defines
financial institution as “any institution the business of which is engaging in
financial actiyities as described in section 1843 (k) of Title 12.” 15 U.S.C. § 6809(3)(A).
Section 1843(1()(4)(b) of title 12 defines the following activity as financial in nature:
“Insuring, guaranteeing, or indemnifying against loss, harm, damage, illness, disability, or
death, or providing and issuing annuities, and acting as principal, agent, or broker for
purposes of the foregoing, in any State.” 12 U.S.C. § 1843(k)(4)(B).

The association is an association composed of all property insurers authorized to engage in
the business of property insurance in Texas, other than insurers prevented by law from

writing on a:statewide basis coverages available through the association. Ins. Code

§ 2210. 051(a) see id. §§ 2210.006, 2210.051(b) (to engage in business of insurance in
Texas, property insurer must be member of the association); see also 28 T.A.C.
§ 5.4001(c)(2)(D). The primary purpose of the association is to provide an adequate market
for windstomj and hail insurance in Texas seacoast territories. Id. § 2210.001. In addition,
you state the association is an insurance company. See id. §§ 2210.053(a)(1), 2210.203(2);
see also T ex. Windstorm Ins. Ass'n v. Poole, 255 S.W.3d 775, 777 (Tex.
App.—Amar‘iillo 2008, pet. denied) (the association has “attributes of a private insurance
business while operating under a governmental cloak”). Based on these representations, we
agree the association is a financial institution for purposes of the GLB Act and a covered
entity for purposes of section 22.14. We understand the requestor is a nonaffiliated third
party. See 15:U.S.C. § 6809(5); 28 T.A.C. § 22.2(20).

You seek to withhold information regarding particular consumer policyholders’ insurance
files, the policyholders’ names and addresses, under the GLB Act and chapter 22 of title 28
of the Texas' Administrative Code. You state this information was provided to the
association for the purpose of obtaining insurance and is also information resulting from
transactions With insureds or services performed for insureds by the association, a regulated
financial 1nst1tut1on See 15 U.S.C. § 6809(4)(A), 16 C.F.R. § 313.3(0)(1). You do not
indicate the assocmtlon provided opt out notices to the insureds. Because the names and
addresses were provided to the association by the insureds in order to obtain a service, this
information falls under the definition of PIFL. See generally Individual Reference Services
Group, Inc. v Fed. Trade Comm’n, 145 F. Supp.2d 6, 26-31 (D.D.C. 2001) (discussing

language, structure, and history of GLB Act to determine whether certain information meets’

definition of PIFI). Based on your representations and our review, we determine the
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association isprohibited by section 6802(a) and (b) of title 15 of the United States Code and
section 22.14(a) of title 28 of the Texas Administrative Code from releasing the insureds’
names and addresses. Accordingly, the information you have marked must be withheld from
disclosure under section 552.101 in conjunction with the GLB Act.’

Section 552.111 of the Government Code excepts from disclosure “an interagency or
intraagency 1ﬁ61110ra11d1u11 or letter that would not be available by law to a party in litigation
with the agency,” and encompasses the attorney work product privilege found inrule 192.5
of the Texas Rules of Civil Procedure. City of Garland v. Dallas Morning News, 22
S.W.3d 351, 360 (Tex. 2000); Open Records Decision No. 677 at 4-8 (2002). Rule 192.5
defines work product as:

¢ 1liateria1 prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the peu_ity’s attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) ag¢ommunication made in anticipation of litigation or for trial between
a party and the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

TEX. R. CIv.P. 192.5. A governmental body seeking to withhold information under this
exception bears the burden of demonstrating the information was created or developed for
trial or in anticipation of litigation by or for a party or a party’s representative. Id.; ORD 677
at 6-8. In order for this office to conclude the information was made or developed in
anticipation of litigation, we must be satisfied: (a) a reasonable person would have
concluded frdm the totality of the circumstances surrounding the investigation there was a
substantial chance litigation would ensue; and (b) the party resisting discovery believed in
good faith there was a substantial chance litigation would ensue and [created or obtained the
information] .for the purpose of preparing for such litigation. See Naz’l Tank Co. v.
Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A “substantial chance” of litigation does not
mean a statistical probability, but rather “that litigation is more than merely an abstract
possibility or;unwarranted fear.” Id. at 204; ORD 677 at 7. In the case of a communication,
a govennnenfél body must show the communication was between a party and the party’s
representatives. ORD 677 at 7-8.

You raise the;work product privilege for the remaining information in the non-privileged
e-mails. However, as noted above, these communications were sent from or received by
parties you have not identified as privileged. Accordingly, because you have failed to
demonstrate the remaining e-mails are communications among the association and its

3As ouriuling is dispositive, we need not address your remaining argument against disclosure of this
information.
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L

representativ;és, we conclude the work product privilege cannot attach to these
communications. See ORD 677 at 7-8. Thus, the remaining e-mails may not be withheld
on the basis of the attorney work product privilege under section 552.111.

You also assert the e-mails at issue are excepted from disclosure under the deliberative
process privilege encompassed by section 552.111 of the Government Code. See Open
Records Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice,
opinion, and tecommendation in the decisional process and to encourage open and frank
discussion in' the deliberative process. See Austin v. City of San Antonio, 630
S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open Records Decision No. 538
at 1-2 (1990):: :

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.1;-11 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 SW.2d 408 (Tex. App.—Austin 1992, no writ). We determined
section 552.111 excepts from disclosure only those internal communications consisting of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do'not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy issues
among agendy personnel. Id.; see also City of Garland v. Dallas Morning News, 22
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do.include administrative and personnel matters of broad scope that affect the
governmental-body’s policy mission. See Open Records Decision No. 631 at 3 (1995).
Additionally, section 552.111 does not generally except from disclosure purely factual
information severable from the opinion portions of internal memoranda. Arlington Indep.
Sch. Dist. v.:Tex. Attorney Gen., 37 SW.3d 152 (Tex. App.—Austin 2001, no pet.);
ORD 615 at 4-5.

The e-mails ‘at issue were communicated with third parties, and you have failed to
demonstrate how the association shares a privity of interest or common deliberative process
with these individuals. Thus, you have failed to demonstrate, and the information does not
reflect on its face, that this information reveals advice, opinions, or recommendations that
pertain to policymaking. Accordingly, the remaining information in the e-mails at issue may
not be withheld under section 552.111 of the Government Code.

In summary, the association may withhold Exhibits 8, 10, and 11 under section 552.103 of
the Government Code. The association may generally withhold the remaining information
under section:552.107 of the Government Code. However, to the extent the non-privileged
e-mails we have marked exist separate and apart from the otherwise privileged e-mail chains,
these e-mails may not be withheld under section 552.107. The association must withhold the
policyholder hames and addresses in the non-privileged e-mails under section 552.101 in
conjunction with the GLB Act. The remaining information in the non-privileged e-mails
must be released. ‘
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts ag presented to us; therefore, this ruling must not be relied upon as a previous
determinationiregarding any other information or any other circumstances.

This ruling ’tﬁiggers important deadlines regarding the rights and responsibilities of the
governmental’body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely, .
Kate Hartﬁeléi |

Assistant Attorney General
Open Records Division
KH/em

Ref:  ID# 417459

Enc. = Submitted documents

c: Requéjstor }
(w/o enclosures)




