
May 17, 201 f: 

Ms. Melanie Hollmann 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Atkins, Hollmann, Jones, Peacock, Lewis & Lyon 
3800 East 42nd Street, Suite 500 
Odessa, Texas 79762 

Dear Ms. Hollmann: 

0R20 11-06899 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 417720. 

The Ector County Independent School District (the "district"), which you represent, received 
a request for all audit items related to the investigation ofthe activity fund at Barbara Jordan 
Elementary, iric1uding the original audit and the external audit; and all communications 
related to the;;investigation, including what was commlmicated to a named individual 
regarding being placed on paid administrative leave. You claim the submitted information 
is excepted from disclosure under sections 552.107 and 552.116 of the Government Code. 
We have considered the exceptions you claim and reviewed the submitted information. 

Initially, we note a portion of the submitted information, which we have marked, is not 
responsive to the instant request for information because it was created after the district 
received the request for information. This ruling does not address the public availability of 
any informatioil that is not responsive to the request and the district is not required to release 
such information in response to this request. 

Next, we note the district did not fully comply with section 552.301 of the Government 
Code. Section 552.301(b) requires a governmental body requesting an open records ruling 
from this office to "ask for the attorney general's decision and state the exceptions that apply 
within a reasonable time but not later than the tenth business-day after the date of receiving 
the written request." Gov't Code § 552.301(b). While you raised section 552.116 within the 
ten-business-d~1Y time period as required by subsection 552.301 (b), the district did not raise 
section 552.107 until after the ten-business-day deadline had passed. Generally, if a 
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governmental body fails to timely raise an exception, that exception is waived. See generally 
id. §552.302; Open Records Decision No. 663 at 5 (1999) (untimely request for decision 
resulted in waiver of discretionary exceptions). Section 552.107 is a discretionary exception 
to disclosl,lre, which protects a governmental body's interests and may be waived. See Open 
Records Decision No. 676 at 11-12 (2002) (attorney-client privilege under section 552.107 
and Texas Rule of Evidence 503 subject to waiver). In failing to timely raise 
section 552.107, we find the district waived its claim under this exception, and none of the 
submitted information may be withheld on that basis. However, we will consider the 
applicability of sections 552.101, 552.117, 552.136, and 552.137 of the Government Code 
for the informat~on at issue, as these sections are mandatory exceptions to disclosure and may 
not be waived;:1 See Gov't Code §§ 552.007, .301, .302, .352; Open Records Decision 
No. 674 at 3 8.4 (2001) (mandatory exceptions). We will also consider the district's 
timely-raised e*ception under section 552.116 to the remaining submitted information. 

Section 552.116 of the Government Code provides as follows: 

(a) An audit working paper of an audit of the state auditor or the auditor of 
a state,'. agency, an institution of higher education as defined by 
Section'61.003, Education Code, a county, a municipality, a school district~ 
or a joint board operating under Section 22.074, Transportation Code, 
including any audit relating to the criminal history background check of a 
public school employee, is excepted from the requirements of 
Section 552.021. Ifinformation in an audit working paper is also maintained 
in another record, that other record is not excepted from the requirements of 
Section 552.021 by this section. 

(b) In this section: 

:ql) "Audit" means an audit authorized or required by a statute of this 
'§tate or the United States, the charter or an ordinance of a 
ifnunicipality, an order of the commissioners court of a county, a 
,t,esolution or other action of a board of trustees of a school district, 
including an audit by the district relating to the criminal history 
background check of a public school employee, or a resolution or 
other action of ajoint bom'd described by Subsection (a) and includes 
an investigation. 

(2) "Audit working paper" includes all information, documentary or 
otherwise, prepared or maintained in conducting an audit or preparing 
an audit report, incll+ding: 

IThe Office ofthe Attorney General will raise mandatory exceptions on behalf ofa governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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(A) intra-agency and interagency communications; and 

(B) drafts of the audit report or portions of those drafts. 

Gov't Code § 552.116. You assert the remaining information constitutes audit working 
papers under section 552.116. The documents at issue reveal an internal audit was conducted 
by the district into several accounts at an elementary school. However, you do not inform 
this office of the authorization for any audit. Thus, upon review, we find you have not 
demonstrated how the remaining information was prepared or is maintained in relation to an 
audit authorized or required by any of the laws or authorities specified in 
section 552. 116(b)(1). See id. § 552.116(b); see also Open Records DecisionNo. 580 (1990) 
(addressing statutory predecessor to Gov't Code § 552.116). Further, we note some of the 
remaining information pertains to an investigation by the Texas Rangers into the matter at 
issue. Thus, w~ find you have failed to demonstrate how the remaining information consists 
of information !~fprepared or maintained in conducting an audit or preparing an audit report" 
within the meaijing of section 552.116(b )(2). Accordingly, we conclude the district may not 
withhold any of;the submitted information under section 552.116 ofthe Government Code. 

Section 552.1 0 1 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. This section encompasses common-law privacy, which protects 
information that is (1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person and (2) not oflegitimate concern to the public. 
Indus. Found.:v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated. See id. at 681-82. This office has found some kinds of medical information 
or information indicating disabilities or specific illnesses are excepted from required public . 
disclosure under common-law privacy. See Open Records Decision No. 455 (1987) 
(information pertaining to prescription drugs, specific illnesses, operations and procedures, 
and physical disabilities protected from disclosure). Upon review, we find the information 
we have marked is highly intimate or embarrassing and not of legitimate public concern. 
Therefore, the district must withhold the marked information under section 552.1 01 of the 
Government Cgde in conjunction with common-law privacy. 

Section 552.1 r~(a)(1) of the Government Code excepts from disclosure the home address 
and telephone l{~unber, social security number, and family member information of a current 
or former employee of a governmental body who requests this information be kept 
confidential under section 552.024. See Gov't Code § 552.117(a)(1). We note 
section 552.117 is also applicable to personal cellular telephone numbers, provided the 
cellular telephone service is not paid for by a governmental body. See Open Records 
Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular telephone numbers 
paid for by governmental body and intended for official use). Whether a particular item of 
information is protected by section 552.117(a)(1) must be determined at the time of the 
governmental body's receipt ofthe request for the information. See Open Records Decision 
No. 530 at 5 (1989). Thus, information may only be withheld under section 552.117(a)(1) 
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on behalf of al~urrent or former employee who made a request for confidentiality under 
section 552.024 prior to the date of the governmental body's receipt of the request for the 
infonnation. Itiformation may not be withheld under section 552.117(a)(1) on behalf of a 
current or forwer employee who did not timely request under section 552.024 the 
information be kept confidential. Therefore, to the extent the individuals at issue timely 
requested confidentiality under section 552.024, the district must withhold the information 
we have mark~d under section 552. 117(a)(1 ); however, the marked cellular telephone 
number may bewithheld only if a governmental body does not pay for the cellular telephone 
service. Conversely, to the extent the individuals at issue did not timely request 
confidentiality under section 552.024 or a governmental body pays for the marked cellular 
telephone number, the district may not withhold the marked information under 
section 552.117(a)(1).2 

The submitted documents also include information that is subject to section 552.136 of the 
Government Code. Section 552.136 provides, "[n]otwithstanding any other provision of [the 
Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Gov't Code 
§ 552. 136(b). Section 552.136(a) defines "access device" as "a card, plate, code, account 
number, personal identification number, electronic serial number, mobile identification 
number, or oth¢;r telecommunications service, equipment, or instrument identifier or means 
of account acc~ss that alone or in conjunction with another access device may be used 
to ... obtain mQ~ey, goods, services, or another thing of value [or] initiate a transfer offunds 
other than a trm\rsfer originated solely by paper instrument." Id. § 552.136(a). Accordingly, 
the district mLlst withhold the partial credit card numbers we have marked under 
section 552.136 of the Government Code. 

Section 552.137 of the Government Code excepts from disclosure "an e-mail address ofa 
member of the public that is provided for the purpose of communicating electronically with 
a governmental: body" unless ·the member of the public consents to i~s release or the e-mail 
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The 
e-mail addresses at issue are not excluded by subsection (c). Therefore, the district must 
withhold the personal e-mail addresses we have marked under section 552.137 of the 
Government Code, unless their owners have affirmatively consented to their public 
disclosure. 

In summary, the district must withhold (1) the information we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy; (2) the 
information we have marked under section 552.117 (a)( 1), to the extent the individual at issue 
timely requesteg confidentiality under section 552.024 and a governmental body does not pay 
for the marked~}cellular telephone number; (3) the partial credit card numbers we have 

2Section 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number from public release without the necessity of requesting a decision from this 
office. See Gov't Code § 552.147(b). 
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marked under section 552.136 of the Government Code; and (4) the personal e-mail 
addresses we have marked under section 552.137 of the Government Code, unless their 
owners have affirmatively consented to their public disclosure. 3 The remaining information 
must be released. 

This letter ruli11g is limited to the particular information at issue in this request and limited 
to the facts as l£resented to us; therefore, this ruling must not be relied upon as a previous 
determination Ffgarding any other information or any other circumstances. 

L, 
This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex_orl.php. 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

f!J~Ylf~~ 
Claire V. Morris Sloan 
Assistant Attorney General 
Open Records Division 
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ID# 411720 Ref: 

Enc. Submitted documents 

c: Requestor 
(w/o enc:losures) 

JWe note Open Records Decision No. 684 (2009) is a previous detennination to all governmental 
bodies authorizing: them to withhold ten categories of information, including credit card numbers under 
section 552.136 QJ the Government Code and an e-mail address of a member of the public under 
section 552.l37 o(~he Government Code, without the necessity of requesting an attorney general decision. 
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