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Ms. Hyattye S'ilmnons 
General COUi'lsel 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Dallas Area Rapid Transit 
P.O. Box 660163 
Dallas, Texas 75266-0163 

Dear Ms. Simmons: 

0R20 11-07257 

You ask whether celiain infonnation is subject to required public disclosure under the 
Public Infonri,ation Act (the "Act"), chapter 552 ofthe Govenllnent Code. Your request was 
assigned ID#418390. 

Dallas Area !Rapid Transit ("DART") received a request for the original employment 
applic.ations __ ap.4 allJJT<?p],otiolls of one l1ame~ il~d~viduC:lla~lc1. t~~.~mplo)'l1!ell! histoE)'aIldall .. 
employment applications ofa second named individual. You state you have released some 
ofthe request~d infol111ation. We note you have redacted social security munbers pursuant 
to section 552.147(b) ofthe Govenllnent Code, employee infonnation pursuant to section 
552.024(c) ofthe Goven1l11ent Code, and an e-mail address lU1der section 552.137 of the 
Goven1l11ent Code pursuant to Open Records DecisiOli No. 684 (2009).1 You claim the 
submitted infol111ation is excepted from disclosure under sections 552.101 and 552.122 of 
the Goven1l11ent Code. We have considered the exceptions you claim and reviewed the 
submitted infql111ation. 

ISectioil 552.l47(b) of the Govel11ment Code authorizes a govennnental body to redact a living 
i.-, 

person's social security number from public release without the necessity ofrequesting a decision from tills 
office. See Gov;! Code § 552.147(b). Section 552.024 of the Gove11ll1lent Code authorizes a govennnental 
body to redact from public release a ClUTent or former official's or employee's home address, home telephone 
number, social s~;curity lllUllber, and information that reveals whether the person has family members without 
the necessity of l~c<qltesting a decision from this office under the Act, if the employee or official timely elected 
to withhold sucl1 infol111ation. Id. § 552.024(a)-(c). Open Records Decision No. 684 is a previous 
detel11llnation iS~iled by tIllS office to all goven1l11ental bodies authorizing them to withhold ten categories of 
infol1nation, indiiding an e-mail address of a member of the public lUlder section 552.137 ofthe Goven1l11ent 
Code, without the necessity of requesting an attorney general decision. 
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Section 552.1'01 ofthe Govenmlent Code excepts from disclosure "infomlation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses infomlation that other statutes make 
confidential, .·such as the Medical Practice Act (the "MP A"), subtitle B of title 3 of the 
Occupations Code. Occ. Code §§ 151.001-165.160. Section 159.002 oftheMPAprovides 
in pari the foilowing: 

: 

(a) A;cOl1U11lmication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
tIns chapter. 

(b) A).;ecord of the identity, diagnosis, evaluation, or treatment of a patient 
by a piiysicirul that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A :person who receives infOlmation from a confidential communication 
or reS,ord as described by this chapter, other than a person listed in 
Sectio.lJ. 159.004 who is acting on the patient's behalf, may not disclose the 
infonl1ation except to the extent that disclosure is consistent with the 
autho:r~zed purposes for which the information was first obtained. 

Id. § 159.002(a)-(c). InfOlmation subject to the MPA includes both medical records and 
infonnation Q.ptained from those medical records. See id. This office has concluded the 
protection afforded by section 159.002 extends only to records created by either a physician 
or someone w).der the supervision of a physician. See Open Records Decision Nos. 487 

- - ------- -- _____ {1981},J1Q(l98..3}, __ l43J19_8.2), __ W~Jin~Uh~jll:(Qnl1atiQlLw~Jlayem~II~(3(LipJ:<:?fhflJttJL _____________ _ 
constitutes cOllfidelltial medical records that may only be released in accordance with the 
MP A. Howc:yer, we find none of the remaining infonnation in Exhibit B constitutes a 
medical recOlid for pm-poses ofthe MP A. Accordingly, DART may not withhold any ofthe 
remaining in~01111ation under section 552.101 on that ground. 

Section 552.io1 also encompasses the conunon-Iaw right of privacy, which protects 
infonnation tH:at is (1) highly intimate or embanassing, such that its release would be highly 
objectionable'to a reasonable person, and (2) not of legitimate concem to the pUblic. See 
Indus. Found::: v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). The types of 
infomlation considered intimate and embanassing by the Texas Supreme Comi in Industrial 
Foundation il}c1uded information relating to sexual assault, pregnancy, mental or physical 
abuse in the~orkplace, illegitimate children, psychiatric treatment of mental disorders, 
attempted suib~de, ruld injuries to sexual orgrulS. See id. at 683. This office has found some 
kinds of medi~al information or inf01111ation indicating disabilities or specific illnesses are 
excepted :6:on1required public disclosure under cOlmnon-law privacy. See Open Records 
Decision Nos~:,~470 (1987) (illness from severe emotional andjob-related stress), 455 (1987) 
(prescription qlrugs, illnesses, operations, and physical handicaps). In addition, a compilation 
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of an individllal's criminal history record infonnation is highly embalTassing information, 
the publicatioll of which would be highly objectionable to a reasonable person. Cf Us. 
Dep 't of Justice v. Reporters C0111711. for Freedom of the Press, 489 U.S. 749, 764 (1989) 
(finding signi;ficant privacy interest in compilation of individual's criminal history by 
recognizing distinction between public records fOlmd in comthouse files and local police 
stations and c~mpiled smllinary of criminal history information). Furthel1110re, we find a 
compilation df a private citizen's criminal history is generally not of legitimate concel11 to 
the pUblic. !iowever, infol111ation pertaining to the work conduct and job perf0l111anCe of 
public employees is subject to a legitimate public interest and, therefore, generally not 
protected frolii disclosme under common-law privacy. See Open Records Decision Nos. 405 
at 2-3 (1983) (public has interest inmal111er in which public employeeperfonnsjob), 329 at2 
(1982) (infonhation relating to complaints against"public employees and discipline resulting 
therefrom is iiot protected lmder fonner section 552.101), 208 at 2 (1978) (infol111ation 
relating to complaint against public employee and disposition of the complaint is not 
protected under conmlon-lawright of privacy); see also Open Records Decision No. 423 at 2 
(1984) (scop~ of public employee privacy is nalTow). This office has also fmmd that 
infol111ation R~liaining to celiain personal financial decisions is excepted from required 
public disclos,llre under common-law privacy. See Open Records Decision Nos. 600 (1992) 
(finding persqhal financial infol111ation to include designation of beneficiary of employee's 
retirement beiiefits and optional insurance coverage; choice of pmiicular insurance calTier; 
direct deposiKauthorization; and fonns allowing employee to allocate pretax compensation 
to group insuf~U1ce, health care, or dependent care). Upon review, we find the infol111ation 
we have marl~\3d in Exhibit B is highly intimate or embaJTassing and not oflegitimate public 
concem. Therefore, DART must withhold this infonnation lmdersection 552.101 of the 
Govel11men(Code in conjunction with cOlllil10n-law privacy. However, nolle of the 
remaining infonnation is highly intimate or embalTassing, or it is of legitimate public 

-- -- -- - ---- __ jllt~resl,-''lwiRARTl119,YJ19twit1mQhlitlllJ<:l~L~~ctiol1~2£'LQ1_Qllth~J)9Bi~_9fc;211P}:~()~l:la~ ________________ _ 
pnvacy. 

You also asseli the remaining infonnation in Exhibit B is protected under constitutional 
privacy, wh~d,h is also encompassed by section 552.101 of the Govel11ment Code. 
Constitutiona} privacy consists of two intelTelated types of privacy: (1) the right to make 
celiain kind~:;of decisions independently, and (2) an individual's interest in avoiding 
disclosure ol,personal matters. ORD 455 at 4. The first type protects an individual's 
autonomy wi~lin "zones of privacy" which include matters related to mm-riage, procreation, 
contraceptiol~dfamily relationships, and child rearing and education. Ie!. The second type 
of constitutioi1.al privacy requires a balancing between the individual's privacy interests and 
the public's ~l~ed to know irlfonnation of public concem. Ie!. The scope of infol111ation 
protected is !V'l-rrower than that under the common-law doctline of privacy; the information 
must concenithe "most intimate aspects of human affairs." Ie!. at 5 (citing Ramie v. City of 
Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). Upon review, we find no pOliion of 
the remaining infonnation falls within the zones of privacy or otherwise implicates an 
individual's pl'ivacy interests for purposes of constitutional privacy. Therefore, DART may 

~. ' 

,',. 

" 
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not withhold: any of the remaining infonnation in Exhibit B under section 552.101 of the 
Govennnent Code in conjunction with constitutional privacy. 

Section 552.1 02( a) excepts from disclosme "informatIon in a persOlmel file, the disc10sme 
of which would constitute a clearly unwan-anted invasion of personal privacy.,,2 Gov't Code 
§ 552.102(a).~- The Texas Supreme Court recently held section 552.102(a) excepts :B:om 
disclosme the dates of birth of state employees in the payroll database of the Texas 
Comptroller :of Public Accounts. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of 
Tex., No. 08-'0172,2010 WL 4910163 (Tex. Dec. 3,2010). Having carefully reviewed the 
remaining irl~0l11lation, we have marked the infol11lation that must be withheld lmder 
section 552.l92(a) of the Govel11ment Code. 

Section 552.1h 7(a)(l) ofthe Govel11ment Code excepts :B:om disclosme the home addresses 
and telephone'mmlbers, social secmity munbers, and family member infonnation of cun-ent 
or fOl11ler officials or employees of a govennnental body who request this infol11lation be 
kept confidential under section 552.024 of the Govermnent Code. Gov't 
Code § 552:.;117(a)(1). Whether a paliiclilar piece of infonllation is protected by 

_ section 552.1l7(a)(1) must be detel11lined at the time the request for it is made. See Open 
Records Decision No. 530 at 5 (1989). Thus, infonnation may only be withheld under 
section 552.11 7(a)(1) on behalf of a cun-ent or fOl11ler employee who made a request for 
confidentialitY-under section 552.024 prior to the date ofthe govenmlental body's receipt of 
the request fQi" the infonnation. We have mal"ked the personal information of a DART 
employee. IOhe employee whose personal infonnation is at issue made a timely election 
under sectiOliijS52.024 of the Govenmlent Code, DART must withhold the infonnation we 
have markedllnder section 552.117(a)(1) ofthe Govennnent Code. If the employee did not 
make a timely', election lmder section 552.024, this infonnation may not be withheld lmder 

_______________ se.Qtio_njj2,t1.7(a)D.L___ _ _________ ___ _______ _________ _ _ ___ __ _____________ ___________ _ _____ _______ ___ _______ _ 

Section 552.J22 of the Govenmlent Code excepts from public disclosme "a test item 
developed by: a ... govenmlental body[.]" Gov't Code § 552.122(b). In Open Records 
Decision No .. 626 (1994), this office detel11lined that the tenn "test item" in section 552.122 
includes "any.'stalldard meallS by which all individual's or group's lmowledge or ability in 
a paliicular ar.~a is evaluated,"_but does not encompass evaluations of an employee's overall 
job perfOl11latJ,ce or suitability. Id. at 6. The question of whether specific inf0l111ation falls 
within the scope of section 552.122(b) must be detennined on a case-by-case basis. Id. 
TraditionallYj;;this office has applied section 552.122 where release of "test items" might 
compromise the effectiveness of futme examinations. Id. at 4-5; see also Open Records 
Decision No.) 18 (1976). Section 552.122 also protects the answers to test questions when 
the answers 11:i:ight reveal the questions themselves. See Attol11ey General Opinion JM-640 
at 3 (1987); QRD 626 at 8. 

2The Office of the Attorney General will raise mandatory exceptions on behalf of a govel11111ental body, 
but ordinarily 0111 not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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You conten&~Exhibit C is excepted from disclosure lUlder section 552.122(b) of the 
Govenllnent,Code. You argue that the release of this info1111ation might Unde1111ine the 
selection pr6cess and compromise the effectiveness of future examinations. You state 
DART anticipates using the info1111ation submitted in Exhibit C for future evaluations of 
employees. H.aving considered your aTgmnents and reviewed the info1111ation at issue, we 
find that tl1'e submitted collision avoidance assessment is a test item lUlder 
section 552.f~2(b). We also find that release of the answers to the collision avoidance 
assessment would tend to reveal the questions themselves. ·Therefore, DART may withhold 
the collision avoidance assessment, along with the answers, which we have maTked, pursuant 
to section 552, 122(b). However, we find that the remaining infonnation does not constitute 
a test item oi'evaluates general knowledge. Accordingly, the remaining infonnation in 
Exhibit C is nbt excepted fi:om disclosure under section 552.122 ofthe Govenllnent Code. 

Section 552.1'30 ofthe Goven1111ent Code excepts from disclosure "infonnation [that] relates 
to ... a motoi- vehicle operator's or driver's license or pennit issued by an agency of this 
state [or] a m~tor vehicle title or registration issued by an agency of this state." Gov't Code 
§ 552.l30(a):(Therefore, DART must withhold the Texas driver's license info1111ation we 
have marked;1i.nder section 552.130 of the GoVel11111ent Code. . 

;'.! 

In summary,IDART may only release the medical records we have marked in Exhibit B in 
accordance wdth the MP A. DART must withhold the infonnation we have marked in Exhibit 
B under section 552.101 of the Goven1111ent Code in conj lUlction with common-law privacy. 
D ART must wIthhold the infOl1TIation we have marked in Exhibit B under section 552.1 02( a) 
of the GovenUllent Code. If the employee whose personal infonnation is at issue made a 
timely electiOll under section 552.024 of the Goven1111ent Code, DART must withhold the 
infol111ation we have marked under section 55'2. 117(a)(1) of the Govenunent Code. DART 

,_. _. - -'--... _____ lnay.withhold4he c.o 1lisionay.oidanc~.a,s.s.essment" along :withJh~J:l.nsw~rs.. G.QntCl,in~d within. __ .. __ ._ .. _ .... 
t11e assessmeilt, which we havemarlced, pursuant to section 552.122(b)oftlie Gevemment 
Code. DART;'lnust withhold the Texas driver's license information we have marked lUlder 
section 552.1~'0 of the Govenunent Code.3 The remaining information must be released. 

~.'t : 

This letter ruliilg is limited to the pmiiculru: infonnation at issue in tIns request and limited 
to the facts a~i:presented to us; therefore, this ruling must not be relied upon as a previous 
detel111inatiOliregarding any other info1111ation or any other circumstances. 

This ruling tl'iggers impOliant deadlines regarding the rights and responsibilities of the 
goven1111entaiipody and of the requestor. For more infOl1TIation concennng those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/open/index or1.php, 
or call the Qffice of the Attol11ey General's Open GoVel11111ent Hotline, toll free, 
at (877) 673~6839. Questions concel11ing the allowable chm'ges for providing public 

3We note Open Records Decision No. 684 also authorizes all governmental bodies to withhold a Texas 
driver's license ~1~U11ber and a copy ofa Texas driver's license under section 552.130 of the Government Code 
without the nece~sity of requesting an attomey general decision . 

. ~, 
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infol111ation lillder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey General, toll free, at (888) 672-6787. 

Sincerely, .. Y!it'.':'." ~ -:.' 

< .. 
!'j 

Jonathan MUes 
Assistant At~9l11ey General 
Open Recorq$ Division 

JM/em" 

"': 

Ref: ID# 418390 

Enc. Subn-y,tted dOCl1l11ents 

c: Reque.stor 
(w/o 9nc1osmes) 

..•. , 

" ."<, 

,",'. 


