
May 24, 2011 

Ario-R-NEy-GENERAL OP--TExAS 
GREG ABBOTT 

Mr. Bill Delmore 
Assistant District Attorney 
Montgomery County 
207 West Phillips, Second Floor 
Comoe, Texas 77301 

Dear Mr. Delmore: 

0R2011-07306 

-- ---::-:--'-c:-~~------c 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Yourrequest was 

~~~_a_ss-,ig",-~.~~l])# 4I926b~. ~------------------------- ---

The -Mbntgomery_Gounty~isiricLA.ttD..mey_'the,,~'disirict __ attome~"J-J:e_ceiyed_arequest for 
- llie-comptete~fiteOf[-aha:rr:reCl.lTITltviQuat'-s-deatlrpe:i1alty case. You claim that the submitted 

information is excepted from disclosure under sections 552.108 and 552.111 of the 
Government -Gode.- We have-eol1sidered-the-exeeptions -you el-aim-anG--reviewed the 
.. ---_-c-----c---,---. ,--- -----.---------------.--------1 --

submItted representatlvesampl€-Gf-mfGm:latlGIl-.----

Section 552.111 of the Government Code, which excepts from disclosure "an interagency 
or intraagency memorandum or letter that would not be available by law to a party in 
litigatioriwitntne-agency,"-encomp-asses the attorney work product privilege in rule 192.5 
of the Texas Rules of Civil Procedure. City of Garland v. Dallas Morning News, 22 
S.W.3d 351, 360 (Tex. 2000); Open Records Decision No. 677 at 4-8 (2002). 
Section 552.111 protects work product as defined in rule 192.5(a) as: 

lWe assume that the "representative sample" of information submitted to this office is truly 
representative ofthe requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). 
This open records letter does not reach, and therefore does not authorize the withholding of, any other requested 
records to the extent that those records contain substantially different types of information than that submitted 
to this office. 
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(1) material prepared or mental impressions developed in anticipatIon of 
litigation or for trial by or for a party or a party's reptes-ef1tatives,-inc1udmg~--~ -~~~~~----­
the party's attorneys, consultants, sureties, indemnitors, insurers, employees, 
or agents; or 

(2) a communication made in anticipation oflitigation or for trial between a 
party and the party's representatives or among a party's representatives, 
including the party's attorneys, consultants, sureties, indemnitors, insurers, 
employees or agents. 

TEX. R. CIv. P. 192.5. A governmental body seeking to withhold information under the work 
product aspect of section 552.111 bears the burden of demonstrating the information was 
created or developed for trial or in anticipation of litigation by or for a party or a party's 
representative. Id.; ORD 677 at 6-8. 

The first prong ofthe workpro~ducttest, which-re€J.tlifes-a-g0vernm€ntal~bQdy~:tQ:show--ihe~-~ ___ _ 
information at issue was created in anticipation oflitigation, has two parts. A governmental 
body must cl.emonstrate (1) a reasonable person would have concluded from the totality of 
the circumstances surrounding the investigation that there was a substantial chance that 
litigation would ensue, and (1) the party resisting discovery believed in goodfaiththere was___~~ ___ _ 
a substantial chance litigation would ensu€ andconducted~thejn:y-estigation£oLthe __ pu:r:pose 
of preparing for such litigation. See Nat'l Tank v. Brotherton, 851 S.W.2d 193, 207 
(Tex. 1993): k'-'-stlbstant-iab6h-a-nee~0f~li-tigatiQn~does not mean a statistical probability, but 

-~~--~~~-~--- -~--crather~"that litigation is more than merely an abstract possibility or unwarranted fear." Id. 
at 204. The second part ofthe workprodliatest requires the governmental body to show 

~-~-- ~-cthe-mateiia1S~atJ$~sJJ1icofftainfne:rneTItan~Iffpte~s-Sr0ITs;upinions;-conc-lttsions;~orlegal theories -~ 
of an attorney's or an attorney's representative. TEX. R. eIV. P. 192.5(b)(1). A document 
containing core work product information that meets both parts of the work product test is 
confiden tial::unEl€f rule 192~5~~provIaecLthejnforinatioriQoesllot fa1lWitlfifnhe~scope of the 
exceptions -tothe-pilvilege enumerated m ruleT9TS(c-r-See PtrtsHurgh-CvrningCorp.· v; 
Caldwell, 861 S.W.2d 423,427 (Tex. App.-Houston [14th Dist.] 1993, no writ). 

~.- FurtheFmOf~, -if-a requestor seeks a governmental body's entire litigation file, the 
governmental body may assert the file is excepted from disclosure in its entirety because 
such a reque;st implicates the core work product aspect of the privilege. ORD 677 at 5-6. 
Thus, in such a situation, if the governmental body demonstrates the file was created for trial 
or in anticipation of litigation, this office will presume the entire file is within the scope of 
the privilege. Open Records Decision No. 647 at 5 (1996) (citing Nat'l Union Fire Ins. Co. 
v. Valdez, 863 S.W.2d 458, 461 (Tex. 1993)) (organization of attorney's litigation file 
necessarily reflects attorney's thought processes); see also Curry v. Walker, 873 
S.W.2d 379, 380 (Tex. 1994) (holding "the decision as to what to include in [the file] 
necessarily reveals the attorney's thought processes concerning the prosecution or defense 
ofthe case"). 
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You explain tnaf the requesflor-iilforrnatioll encompasses tIie district aftOrney~ seiifife 
prosecution file concerning the case at issue. The distrietatterne-y--a-sse-rls--that-Ehe-----~­
information was prepared by counsel representing the State in the course of preparing for 
criminal litigation and that disclosure of the requested information would disclose the 
counsel's thought processes. Based on these representations and our review, we conclude 
the di_strict attorney may withhold the submitted information as attorney work product under 
section 552.111 ofthe Government Code.2 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the_ Office-of the -Attorney -T General' s--Open __ D.oyemmenLHot1ine.;--,tolLfree~ __ ~ ___ _ 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sarah Casterline 
Assistan-t-A.tt0m€y-geE:€Fa-1:--------~~~--

- ------Open-Recoias ITlvlsiori~~--------~~---

SEC/eb------- ~---

Ref: ID# 419260 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

----------------~--

2 As our ruling is dispositive, we need not address your remaining argument against disclosure. 


