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Dear Ms. M¢Q-owan: 

... " 

0R2011-07351 

You ask whe~her certain infonnation is subject to required public disclosure under the 
Public Infom~:ation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID#;118397. 

The Plano In<;lependent School District (the "district"), which you represent, received a 
request for the district' s invoices for legal services regarding a specified lawsuit. 1 You claim 
the requested~11formation is excepted from disclosure under sections 552.101 and 552.107 (1) 
of the Govenpnent Code and privileged under Texas Rule of Civil Procedure 192.5. We 
have consider~d your arguments and reviewed the infonnation you submitted.2 

,\ 

We note the sllbmitted infomlation is contained in attomey fee bills and as such is subj ect 
. . . , . 

to section 552:022 ofthe(Jovernment Code. Section 552.022(a)(16) provides for required 
public disclo~\lre of "information that is in a bill for attomey's fees and that is not privileged 
under the attoJ,-11ey-client privilege," unless the infonnation is expressly confidential lmder 

Iyou irifpm1 us the district conu11lU1icated with the requestor for the plU-pose of obtaining clarification 
of this request fQi' inf0l111ation. See Gov't Code § 552.222(b) (govenU11ental body may conu11lU1icate with 
requestor for plU~ose of clarifying or nalTowing request for ini0l111ation); City of Dallas v. Abbott, 304 S.W.3d 
380, 384 (Tex. 2010) (holding that when govenU11ental entity, acting in good faith, requests clarification or 
nanowing of lU1dear or over-broad request for public information, ten-day period to request attomey general 
ruling is measur~d from date request is clarified or nalTowed). 

2This letter ruling aSSlU11es the submitted representative sample of information is truly representative 
ofthe requested~uormation as a whole. This ruling neither reaches nor authorizes the district to withhold any 
iIuormation that'is substantially different from the submittediIuonnation. See Gov't Code §§ 552.30l( e)(1)(D), 
.302; Open Records Decision Nos. 499 atlS (1988), 497 at 4(1988).' .... .. . .. 

-.I. 

POST OFFICE,:13.0X 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US 

An Equal Employ.u., Opportunity Employ". Prjntul on Ruycl<d Papa 



Ms. Mari M. McGowan - Page 2 

other law. Gbv't Code § 552.022(a)(16). Although you seek to withhold infonnation 
contained in the submitted attol11ey fee bills under section 552.107(1) of the Govel11ment 
Code, that seCtion is a discretionary exception to disclosme that protects a govenU11ental 
body's interests and may be waived. See id. § 552.007; Open Records Decision Nos. 676 
at 10-11 (2002) (attol11ey-client privilege lmder Gov't Code § 552.107(1) may be 
waived), 665 at 2 n.5 (2000) (discretionary exceptions generally). As such, section 
552.107(1) is not other law that makes infonnation confidential for purposes of section 
552.022(a)(16). Therefore, the district may not withhold any ofthe submitted infol111ation 
under section 552.107(1) of the GovenU11ent Code. You also appear to claim the attol11ey­
client and attol11ey work product privileges lmder section 552.101 of the Govel11ment Code, 
which is a confidentiality provision for the purposes of section 552. 022( a)(16). 3 But because 
section 552.101 does not encompass discovelY privileges, the district may not withhold any 
of the submitted inf01111ation on the basis of the attol11ey-client or attol11ey work product 
privileges under section 552.101 of the Govel11ment Code. See ORD 676 at 1-3. 

The 'I'exas.Sllpreme .. Court -hasheld,.howeyer,. that the.Texas Rules . .oLE:videnceandthe 
Texas Rules of Civil Procedure are "other law" within the meaning of section 552.022. See 
In re City o/Georgetown, 53 S.W.3d 328,336 (Tex. 2001). The attol11ey-client privilege 
is found at Te,xas Rule of Evidence 503, and the attol11ey work product privilege is fOlmd at 
Texas Rule of Civil Procedure 192.5. Accordingly, we will consider your asseliion ofthese 
privileges under rules 503 and 192.5. 

Texas Rule of Evidence 503 enacts the attol11ey-client privilege. Rule 503(b)(1) provides 
as follows: 

A client has a privilege to refuse to disclose and to prevent any other person 
from ,o.isclosing confidential communications made for the purpose of 
facilit.ating the rendition of professional legal services to the client: 

(A) between the client or a representative of the client and the client's 
;i.:lawyer or a representative of the lawyel.i; 
'," 
,', 

;\~ (B) between the lawyer and the lawyer's representative; 

!': (C) by the client or a representative of the client, or the client's lawyer 
:; or a representative ofthe lawyer, to a lawyer or a representative of a 
.' lawyerrepresenting another patiy in a pending action atld concel11ing 

., a matter of common interest therein; 

: (D) between representatives ofthe client or between the client and a 
:',representative ofthe client; or 

',', 

3SectiOIi 552.101 excepts from disc10sme "infolTIlation considered to be confidential by law, either 
constitutional, statutOlY, or by judicial decision." Gov'tCode § 552.1 0 1. 
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.. 
(E) among lawyers and their representatives representing the same 

, client. 

TEX. R. EVID.'503(b )(1). A communication is "confidential" ifnot intended to be disclosed 
to third perSO~lS other than those to whom disclosure is made in fmiherance ofthe rendition 
of profession~llegal services to the client or.those reasonably necessary for the transmission 
of the comm1.ll1ication. ld.503(a)(5). 

"-!.' 

Thus, in ord~l: to withhold attol11ey-client privileged infonnation from disclosure lmder 
rule 503, a go~el11mental body must: (1) show the docmnent is a commlmication transmitted 
between privileged parties or reveals a confidential communication; (2) identify the paliies 
involved in the cOlTIl11lmication; and (3) show the cOlTIl11lmication is confidential by 
explaining it \vas not intended to be disclosed to third persons and was made in fl.uiherance 
ofthe rendition of professional legal services to the client. Upon a demonstration of all tln'ee 
factors, the infol111ation is privileged and confidentiallmder rule 503, provided the client has 
notwai'ledJhe_privilege_oLthe_doclllnent does~10tJaILwithin_thepunriew_oftheexceptions_ 
to the privilege emunerated in rule 503( d). See Pittsburgh Corning Corp. v. Caldwell, 861 
S.W.2d 423,427 (Tex. App.-Houston [14th Dist.] 1993, no writ). 

) 

You state the',submitted attomey fee bills document cOlTIl11lmications between attomeys for 
and represeIlt.atives of the district. 'You have identified some of the parties to the 
conmmnicati9.ns. You also state these commmllcations were intended to be and remain 
confidential. You contend the submitted attomey fee bills are confidential in their entirety. 
Altematively)you contend portions of the infonnation in the fee bills should be withheld. 
We note secti~n 552.022(a)(16) provides infonnation "that is in a bill for attorney's fees" is 
not excepted:·;fi:om disclosure unless' the information is confidential under other law or 
privileged un4er the attol11ey-client privilege. See Gov't Code § 552.022( a)(16) (emphasis 
added). Thus;. by its express language, section 552.022(a)(16) does not pennit the entirety 
of an attol11eyJee bill to be withheld. See also Open Records Decisions Nos. 676 (attomey 
fee bill cannotbe withheld in entirety on basis it contains oris attorney-client COlm11lnllcation 
pursuant to lal1guage in Gov't Code § 552.022(a)(16)), 589 (1991) (infonnation in attomey 
fee bill is exc~pted only to extent it reveals client confidences or attorney's legal advice). 
Based on you.r representations and our review of the infonnation at issue, we have marked 
infornlation ift the submitted attomey fee bills the distlict may withhold lmder Texas Rule 
of Evidence 593. We find rule 503 is not applicable to any of the remaining infomlation at 
issue and ther~fore conclude the district may not withhold any ofthe remaining infonnation 
on that basis.:" 

,;-". 

Texas Rule of':Civil Procedure 192.5 encompasses the attorney work product privilege. For 
purposes of s~ction 552.022 of the Govel11ment Code, infOlmation is confidential under 
rule 192.5 only to the extent it implicates the core work product aspect ofthe work product 
privilege. Se~:OpenRecordsDecisionNo. 677 at9-10 (2002). Rule 192.5 defines cor~work 
product as th~ work product of an attomey or an attol11ey's representative, developed in 
anticipation df litigation or for trial, that contains the mental impressions, opinions, 
conclusions, 9r legal theories of the attol11ey or the attol11ey's representative. See TEX. R. 

------------ ---,.-- . ------------. --I 



Ms. Mari M. ,McGowan - Page 4 

Cry. P. 192.5(a), (b)(1). Accordingly, in order to withhold attol11ey core work product fi-om 
disclosure under rule 192.5, a govenllnental body must demonstrate that the material was (1) 
created for trial or in anticipation of litigation and (2) consists of the mental impressions, 
opinions, conClusions, or legal theories of an attol11ey or m1 attol11ey's representative. Id. 

The first prm).g of the work product test, which requires a govenllnental body to show that 
the infol1nation at issue was created in anticipation of litigation, has two parts. A 
goven1l11ental'body must demonstrate that (1) a reasonable person would have concluded 
fTom the tot~lity of the circumstm1ces slUTounding the investigation that there was a 
substantial ch:ance that litigation would ensue, and (2) thepmiyresisting discovery believed 
in good faithJhat there was a substantial chance that litigation would ensue and conducted 
the investig8;t~on for the plUpose of preparing for such litigation. See Nat'l Tank v. 
Brotherton, 8,51 S.W.2d 193,207 (Tex. 1993). A "substantial chance" oflitigation does not 
mean a statistical probability, but rather "that litigation is more than merely an abstract 
possibility or,unwananted fear." Id. at 204. The second part of the work product test 
requiH~s th€<geveFlll11€ntal- -bedy-te- shew -the-matel'ialsatissue-centain-the--melltal­
impressions, '(.Opinions, conclusions, or legal theories of an att0111ey's or an att0111ey's 
representativ~:: See TEX. R. CIV. P. 192.5(b)(1). A document containing core work product 
information that meets both pmis of the work product test is confidential under rule 192.5, 
provided the inf01111ation does not fall within the scope of the exceptions to the privilege 
emm1eratedigmle 192.5(c). See Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d at 427. 

You indicate;:,the remaining infonnation in the att0111ey fee bills is related to pending 
litigation to .which the district is a pm-ty. You contend the remaining infonnation is 
confidential in its entirety lmder rule 192.5. Alte111atively, you contend portions of the 
infonnation s~10uld be withheld. As previously noted, section 552.022(a)(16) does not 
pennit the enti.rety of m1 attoriley fee bill to be withheld. See ORD 676, 589. Based on your 
representatiOlls and our review of the remaining infonnation, we have marked info1111ation 
the district m~y withhold under Texas Rule of Civil Procedure 192.5. We find rule 192.5 is 
not applicabl~to m1y ofthe remaining infonnation at issue and therefore conclude the district 
may not with-1}old any of the remaining infonnation on that basis. 

"1., 

In summary, t~le district may withhold the infOlIDation we have marked under Texas Rule 
of Evidence 5;93 and Texas Rule of Civil Procedure 192.5. The district must release the rest 
of the submitted infol111ation. 

This letter ruling is limited to the pmiicular infol111ation at issue in this request and limited 
to the facts a$'presented to us; therefore, this ruling must not be relied upon as a previous 
detel111inatiOlj:,regarding m1y other infonnation or any other circumstances. 

This ruling tti'ggers important deadlines regarding the rights and responsibilities of the 
goven1l11entallbody m1d ofthe requestor. For more infonnation concel11ing those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Govenllnent Hotline, toll fi-ee, 
at (877)073-:6839. Questionsconcetning the allowable charges for providing p1.1olic 
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~ . 

infol111ation \~ilder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11eY,'Oeneral, toll free, at (888) 672-6787. 

~ .'.: 

.

SincerelY, ...... ' •. '@--
- "C' "/ ~,GW~~ ~~ .J~~. ames W. M~ITiS, III 
Assistant AttQl11ey General 
Open Records Division 

JWM/em 

Ref: ID# 418397 

c: Requdstor 
(w/o elhc1osures) 

;.'. ~ 

.~ , . 

. : ~. 
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