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June 2, 2011'~ 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Rosa Mihmda Baker , , 
Records MaI{~gementlPublic Infonnation Office 
Tyler Indepe11dent School District " ;. 
P.O. Box 2035 
Tyler, Texas}5710 

Dear Ms. Baker: 

0R2011-07787 

You ask whdther celiain infonnation is subject to required public disclosure under the 
Public Infom'1ation Act (the "Act"), chapter 552 ofthe Govel11ment Code. Your request was 
assigned ID#~419316. 

The Tyler In4ependent School District (the "district") received a request for infol111ation 
relating to a l~~quest for proposals for telecommunications services. You inform us some of 
the requesteQ:/infonnation has been released. Although you take no position on the public 
availability of the submitted infonnation, YO:'Il believe the infonnation may implicate the 
interests of Windstream NT!, Inc. ("WindstreaIll;'). You state Windstream was notified of 
this request for the submitted infonnatio~1,an4 ofits right to submit arguments to this office 
as to why the;il1fonnatiOll should not be r~leased. 1 '. We received argiUllents from Windstream 
under sectiOlls 552.104 and 552;110 of the Govenunent Code. We have considered 
Windstream's arguments and reviewed the infonnation you submitted . 

. ,:: 

We note Hie district did not comply with its ten-business-day deadline lUlder 
section 552.3:0l(b) of the Govenunent Code in requesting tIns decision. Section 552.301 
prescribes procedures 'a govenunental body must follow in asking this office to detemline 
whether req1;lested information is excepted fi:om public disclosure. See Gov't Code 
§ 552.30l(a). Section 552.30l(b) requires a govenmlental body to ask for the attomey 
general's decJsion and state any exceptions to disclosure it claims no later thaIl the tenth 

ISee G6v'tCode § 552.305(d); Open Records DedsionNo. 542 (1990) (statutory predecessor to Gov't. 
Code § 552.3 05: pemutted governmental body to rely cil1interested third party to raise and explain applicability 
of exception to 'disclosure under certain circumstances). 
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business day after the date of its receipt of the written request for infonnation. See id. 
§ 552.301(b).: Section 552.302 of the Gove111l11ent Code provides that if a gove111mental 
body fails to comply with section 552.301, the requested inf0111lation is presumed to be 
subject to required public disclosme and must be released, unless there is a compelling 
reason to withhold any of the inf0111lation. See id. § 552.302; Simmons v. Kuzmich, 166 
S.W.3d 342,350 (Tex. App.-FOli Worth 2005, no pet.); Hancockv. State Bd. a/Ins., 797 
S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ). 

You inform '.us the district received the request for the submitted inf0111lation on 
March 14, 2011; therefore, the district's ten-business-day deadline under section 552.301 (b) 
was March 28. The district requested this decision on March 29.2 See Gov't Code 
§ 552.308(a)i·(presclibing requirements for timeliness of request for ruling submitted by 
United States mail). Thus, becallse the district did not comply with section 552.301, the 
submitted inf0111lation is presumed to be public under section 552.302. This statutory 
presumption can generally be overcome when inf0111lation is confidential by law or third
party interest~ are at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 at 2 
(1982). Accordingly, we will address Windstream's argllllents against disclosme. 

Among other.things, Windstream states it identified its proposal as being confidential. We 
note infonnation is not confidential under the Act simply because the pmiy that submitted 
the inf0111latiQn anticipated or requested that it be kept confidential. See Indus. Found. v. 
Tex.1ndus. Acpielent Bel., 540 S.W.2d 668,677 (Tex. 1976). In other words, a governmental 
body cmmot oven-ule or repeal provisions ofthe Act by agreement or contract. See Atto111ey 
General Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) ("[T]he 
obligations of a govenunental body lllder [the predecessor to the Act] cmmot be 
compromiseq:simply by its decision to enter into a contract."), 203 at 1 (1978) (mere 
expectation ofi confidentiality by person supplying infonnation did not satisfy requirements 
of statutory predecessor to Gov't Code §552.11 0). Therefore, the submitted infonnation 
must be rel~ased unless it falls within the scope of an exception to disclosure, 
notwithstandi~lg mly expectation or agreement to the contrary. 

Section 552. l.Q4 of the Govenmlent Code excepts from disclosure "infonnation that, if 
released, would give advantage to a competitor or bidder." Gov't Code § 552.104(a). This 
exception pro~ects the competitive interests of gove111mental bodies, not the proprietary 
interests ofp~;ivate pmiies. See Open Records Decision No. 592 at 8 (1991) (discussing 
statutory pregecessor). Therefore, because the district does not claim an exception to 
disclosure UI)4er section 552.104(a), the district may not withhold any of the submitted 
inf0111lation lwder section 552.104 ofthe Govenmlent Code. 

Section 552. U 0 of the Govenmlent Code protects the proprietary interests of private paliies 
with respect ,to two types of inf0111lation: "[a] trade secret obtained £i'om a person and 

2We nd.1e the district submitted its request for tIus decision by facsimile on Mar~h 29 and by Uluted 
States mail met(fr~marked March 29. 

(,' 
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privileged Ol<confidential by statute or judicial decision" and "connnercial or financial 
infol111ation £9r which it is demonstrated based on specific factual evidence that disclosure 
would cause substantial competitive hal111 to the person from whom the infonnation was 
obtained." GC;lv't Code § 552.l10(a)-(b) . 

. \ 

The SupremeCoUli of Texas has adopted the definition of a "trade secret" from section 757 
of the Restatelnent of Torts, which holds a "trade secret" to be 

any f6rmula, pattel11, device or compilation of infol111ation which is used in 
one's business, and which gives him an oppOlilmity to obtain an advantage 
over competitors who do not lmow or use it. It may be a fonnula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattel11 for a machine or other device, or a list of customers. It 
differs~ fyom other secret infol111ation in a business ... in that it is not simply 
infonitation as to single or ephemeral events in the conduct of the business, . 
as, for 'ex amp Ie, the amount or other tenns of a secret bid for a contract or the 
salar:/of certain employees .... A trade secret is a process or device for 
contilihous use in the operation ofthe business. . .. [It may] relate to the sale 
of god4s or to other operations in the business, such as a code for detel111ining 
discollnts, rebates or other concessions in a price list or catalogue, or a list of 
specialized customers, or a method of booldceeping or other office 
management. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see Hyde Corp. v. Huffines, 314 S.W.2d763, 
776 (Tex. 1958). This office will accept a private person's claim for exception as validlmder 
section 552.110(a) if the person establishes aprimafacie case for the exception, and no one 
submits an argument that rebuts the claim as a matter oflaw.3 See Open Records Decision 
No. 552 at 5 (l990). We cmmot conclude section 552.110(a) is applicable, however, unless 
it has been sh}:>wn the infol111ation meets the definition of a trade secret and the necessm), 
factors have b,'een demonstrated to establish a trade secret claim. See Open Records Decision 
No. 402 (1983). 

3The R&statement of Torts lists the following six factors as indicia of whether information constitutes 
a trade secret: , 

(1) the;extent to which the information is known outside of [the company]; 
(2) the't~xtent to which it is known by employees and other involved in [the company's] 
business; 
(3) thdixtent of measures taken by [the company] to guard the secrecy of the information; 
(4) the:yalue of the information to [the company] and [its] competitors; 
(5) the .'Fll0lUit of effort or money expended by [the company] in developing the information; 
(6) the ease or difficulty with which the information could be properly acquired or duplicated 
by oth;~·s. . 

RESTATEMENT GF TORTS § 757 cmt. b (1939); see Open Records Decision Nos. 319 at 2 (1982), 306 at 2 
(1982),255 at 2/(1980). 
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Section 552.~10(b) requires a specific factual or evidentiary showing, not conclusory or 
generalized allegations, that substantial competitive injmy would likely result :6:om release 
of the infomi.ation at issue. See Open Records Decision No. 661 at 5-6 (1999) (business 
enterprise mLlst show by specific factual evidence that release of infonnation would cause 
substantial c0i11petitive harm). 

Windstream contends the district should withhold its entire proposal under section 552.110 
of the Goven1l11ent Code. Windstream also claims both aspects of section 552.110 for 
customer, pricing and other specified infomlation in its proposal. Having considered 
Windstream's arguments and reviewed the information at issue, we conclude the district 
must withhold Windstream' s customer infonnation lU1der section 552.11 O( a) and its pricing 

',.. 
inf01111ation Hilder section 552.11 O(b). We have marked the infonnation the district must 
withhold uncleI' section 552.110. We find Windstream has not demonstrated any of the 
remaining info1111ation at issue constitutes a trade secret lU1der section 552.11 O( a). We also 
find Windstream has not made the specific factual or evidentiary demonstration required by 
section 552. HO(b) that release of any ofthe remaining infonnation would cause Windstream 
substantial cgmpetitive haml. We therefore conclude the district may not withhold any of 
the remaining:inf01111ation under section 552.110 ofthe Gove111ment Code. See Gov't Code 
§ 552. 110(a}::(b); ORD 552 at5, 661 at 5-6; see'also Open Records Decision Nos. 509 at 5 
(1988) (becanse bid specifications and circumstances would change for future contracts, 
asseliion that release of bid proposal might give competitor lU1fair advantage on futme 
contracts was,entirely too speculative), 319 at 3 (1982) (statntorypredecessor to Gov't Code 
§ 552.110 gellerally not applicable to infonnation relating to organization and persOlmel, 
market studie.s, professional references, and qualifications and experience). 

We note secti:on 552.136 of the Gove111ment Code is applicable to some of the remaining 
information.t,Section 552. 136(b) states that "[n]otwithstanding any other provision of [the 
Act], a credit card, debit card, charge card, or access device 11lunber that is collected" 
assembled, 91:' maintained by or for a gove111mental body is confidential." Gov't Code 
§ 552. 136(b);.;see id. § 552.136(a) (defining "access device"). TIns office has dete1111ined 
an insuranceyolicy number is an access device number for purposes of section 552.136. 
Therefore, thE; district must withhold the insurance policy numbers we have marked lU1der 
section 552.1:36 of the Govennnent Code.5 

":. 

!.:; 

'J:, 

4This office will raise section 5 52.13 6 on behalf of a governmental body, as tIns section is a mandatory 
exception to disclosure. See Gov't Code §§ 552.007, .352; Open Records Decision No. 674 at 3 n.4 (2001) 
(mandatory exceptions) . 

. " 

5We note this office issued Open Records Decision No. 684 (2009), a previous detemnnation 
authorizing all .'govenU11ental bodies to withhold ten categories of information without the necessity of 
requesting an attorney general decision, including an insurance policy lllunber lmder section 552.136 of the 
GovenU11ent Code . . , 
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In SUnmlalY, the district must withhold the infonnation we have marked under 
sections 552)10 and 552.136 of the Gove111ment Code. The district must release the rest 
ofthe submitted inf0l111ation. , 

-:.' 

This letter ru~ing is limited to the particular infonnation at issue in tIns request and limited 
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous 
dete111linatiOl~'regarding any other infonnation or ally other circumstances. 

This ruling tfiggers important deadlines regarding the rights and responsibilities of the 
gove111mental)ody and ofthe requestor. For more infonnation conce111ing those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call thepffice of the Att0111ey General's Open Gove111ment Hotline, toll free, 
at (877) 673,;,6839. Questions conce111ing the allowable charges for providing public 
information tplder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey General, toll free, at (888) 672-6787. 

ames W. MQ~Tis, III 
Assistant Att~rney General 
Open Records Division 

JWM/em 
" 

Ref: ID#- 419316 
.;,.', 

Enc: Subniitted documents 
".';' 

c: Requestor 
(w/o ei,lclosures) 

Ms. Fi:'~nki Coulter 
Windstream COllllmmications, Inc. 
Mailstop B1F03-71A 
4001 Rodney Parham Road 
LittleRock, h.-kansas 72212 
(w/o e;lclosures) 


