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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

June 6, 201 H, 

Ms. J elU1iferC. Cohen 
Assistant Ge~leral Counsel 
Texas Depar#nent of Public Safety 
P.O. Box 408} 
Austin,Texa$ 78773-0Q0,1 . 

Dear Ms. Cohen: 

0R2011-08007 

You ask wh\3ther certain infonnation is subj ect to required public disclosure lmder the 
Public Infon~ation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID#~19652 (ORA # 11-0721). 

The Texas Depruiment of Public Safety (the "department") received a request for any 
statements ntade by a named individual during a specified traffic stop. You claim the 
requested inf,opnation is excepted £i.·om disclosure under section 552.103 ofthe Government 
Code. We hpve considered the exception 'you claim and reviewed the information you 
submitted. ;, 

Section 552. {03 of the G~~ei:rune~lt'Code', the "litigatioll e~deption," provides in pali: 

(a) i;nfonnation is excepted £i.·om [required public disclosure] if it is 
inforrl)ation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a pruiy or to which rul officer or 
empl~yee of the state or a political subdivision, as a consequence of the 
persqp's office or employment, is or may be a paliy. 

(c) h,1fornlation relating to litigation involving a governmental body or an 
offic~T or employee of a govennnental body is excepted fl:om disclosure 
unde~,~ubsection (a) only ifthe li~igation is pending or reasonably anticipated 
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on the' date that the requestor applies to the officer for public infomlation for 
accessto or duplication of the infomlation. 

Gov't Code § 552.103(a), (c). A govel11mental body that claims an exception to disclosme 
under sectio~l 552.103 has the bmden of providing relevant facts and doclU11entation 
sufficient to establish the applicability ofthis exception to the infonnation at issue. To meet 
this bmden, a governmental body must demonstrate that (1) litigation was pending o~ 
reasonably miticipated on the date of its receipt of the request for infomlation and (2) the 
infomlation at issue is related to the pending or anticipated litigation. See Univ. a/Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); Heard v: 

, , 

Houston Postea., 684 S.W.2d 210 (Tex. App.-Houston [lstDist.] 1984, writ refdn.r.e.). 
Both element's ofthe test must be met in order for infonnation to be excepted from disclosme 
under sectiOli:,552.103. See Open Records Decision No. 551 at 4 (1990). 

To establish litigation is reasonably anticipated, a govenmlental body must provide this 
office with "C,oncrete evidence showing that the claim that litigation may ensue is more than 
mere conjectlire." Open Records Decision No. 452 at 4 (1986). Whether litigation is 
reasoilably anticipated must be detemlined on a case-by-case basis. See id. Concrete 
evidence to suppOli a claim that litigation is reasonably anticipated may include, for example, 
the govenml'(~ntal body's receipt of a letter containing a specific tlu·eat to sue the 
govenmlentalbody from an attomey for a potential opposing pmiy.! See Open Records 
Decision No. ,555 (1990); see also Open Records Decision No. 518 at 5 (1989) (litigation 
must be "reali,stically contemplated"). On the other hand, this office has detennined that if 
an individual ,publicly tlu·eatens to bring suit against a govemmental body, but does not 
actually take pbjective steps toward filing suit, litigation is not reasonably anticipated. See 
Open Records Decision No. 331 (1982). Fmiher, the fact that a potential opposingpaliyhas 
hired an attow.ey who makes a request for infonnation does not establish litigation is 
reasonably ari~icipated. See Open Records Decision No. 361 (1983). 

In this instanGe, the requestor identifies himself as an attomey for the individual who was 
involved in the traffic stop. The requestor states his client "stepped into an uncovered 
manhole [and] severely injmed his left ankle and leg[.]" The requestor also states "I am in 
the process of gathering medical data at tIns time, and as soon as I have finished my 
investigation; I will forward my figures for settlement to you." You contend this request for 
infomlation '~also serves as a notice of claim." You state the submitted information is related 
to the claim. :'Based on your representations, the requestor's statements, and the totality of 
the circumstances, we find the infonnation at issue is related to litigation the department 
reasonably anticipated on the date of its receipt ofthe instmlt request for information. We 

lIn addition, this office has concluded litigation was reasonably anticipated when the potential 
opposing party;;took the following objective steps toward litigation: filed a complaint with the Equal 
Employment Opportunity Conmnssion, see Open Records Decision No. 336 (1982); hired an attorney who 
made a demandf6r disputed payments and threatened to sue ifthe payments were not made promptly, see Open 
Records Decisioil No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open 
Records Decisio~lNo. 288 (1981). 
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therefore c01i.clude the depmiment may withl10ld the submitted infonnation under 
section 552.103 of the Govemment Code. 

In reaching this conclusion, we assume the opposing party in the anticipated litigation has 
not seen or had access to the submitted infom1ation. The plU1Jose of section 552.103 is to 
enable a govenunental body to protect its position in litigation by forcing parties to obtain 
infonnation relating to litigation tlu'ough discovery procedures. See Open Records Decision 
No. 551 at 4~5 (1990). If the opposing party has seen or had access to infonnation relating 
to anticipatef1 litigation tlu'ough discovery or otherwise, then there is no interest in 
withholding such information from public disclosure under section 552.103. See Open 
Records Decision Nos. 349 (1982), 320 (1982). We also note the applicability of 
section 552.1D3 ends once the related litigation concludes or is no longer reasonably 
anticipated .. ,See Attomey General Opinion MW-S75 (1982); Open Records Decision 
No. 350 (1982). 

This letterruling is-limited to thepmiicular infom1ation at issue in this request and limited 
to the facts as',presented to us; therefore, tIns ruling must not be relied upon as a previous 
cleterminatiol1regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govenm1ental;body and ofthe requestor. For more infonnation conceming those rights and 
responsibiliti¢$, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attomey General's Open Govel11l11ent Hotline, toll free, 
at (877) 673?6839. Questions conceming the allowable chm'ges for providing public 
information tinder the Act must be directed to the Cost Rules Administrator of the Office of 
theAttomeyOeneral, toll free, at (888) 672-6787. 

~ :. 

~('OVJ~~ 
James W. Mo.ITis, III 
Assistant Attqmey General 
Open Record~ Division 
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Ref: ID# 4·r96S2 
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Enc: Submitted infonnation 

c: Requ~stor 

(w/o enclosures) 


