ATTORNEY GENERAL oF TEXAS
GREG ABBOTT

June 10, 201-11‘—2

Sheriff Kemféth Hammack
Polk County Sheriff’s Office
1733 North Washington
Livingston, Texas 77351
OR2011-08286

Dear Sheriff Hammack: - SRR

You ask whféiher certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID#s 420643

The Polk County Sheriff’s Office (the “sheriff”) received a request for five categories of
information pertaining to damage to a vehicle owned by or under the control of a named
individual during a specified time period. You claim that the submitted information is
excepted from disclosure under section 552.108 of the Government Code. We have
considered the exception you claim and reviewed the submitted information. We have also
considered comments submitted by the requestor. See Gov’t Code § 552.304 (interested
party may submit comments stating why: in’fohna,tion should or should not be released).

Section 552.108 of the G_b_yennneht Codeprovides, in pertinent part:

(a) hifbllnat1011 held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[requited public disclosure] if:

# (1) release of the information would interfere with the detection,
‘. investigation, or prosecution of crime; [or]

2{; (2) itis information that the deals with the detection, investigation, or
{‘ prosecution of crime only in relation to an investigation that did not
# result in conviction or defened adJudlcatlon[ ]

Id. § 552. 108(a)(1) (2). Generally, subsectlon 552.108(a)(1) is mutually exclusive of
subsection 552.108(a)(2). Section 552.108(a)(1) protects information, the release of which
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would interfere with a particular pending criminal investigation or prosecution. In contrast,
section 552.108(a)(2) protects information that relates to a concluded criminal investigation
or prosecution that did not result in conviction or deferred adjudication. A governmental
body that claims an exception to disclosure under section 552.108 must reasonably explain
how and why the exception it claims is applicable to the information the governmental body
seeks to withhold. See id. § 552.301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706

(Tex. 1977).

You state the submitted information pertains to a criminal investigation that did not result
ina conv1ct1,on or deferred adjudication, so as to be excepted from disclosure under
section 552. 108('1)(2) You also state, however, the submitted information pertains to an

open c1111111_}a1 investigation, and, thus, is excepted from disclosure under
section 552.108(a)(1). Because you have provided this office with contradictory information,
we find you have failed to sufficiently demonstrate the applicability of section 552.108 to the
submitted information. See Gov’t Code § 552.301(e)(1)(A) (governmental body must
provide comments explaining why claimed exceptions to disclosure apply). Therefore, we
conclude the sheriff may not withhold the submitted information under either
subsection 557 108(a)(1) or subsection 552.108(a)(2) of the Govemment Code.

Section 552. 101 of the Government Code excepts from disclosure “information considered
to be conﬁdentlal by law, either constitutional, statutory, or by judicial decision.”® Id.
§552.101. Section 552.101 encompasses common-law privacy, which protects information
that 1s (1) highly intimate or embarrassing, the publication of which would be highly
objectionable to a reasonable person and (2) not of legitimate concern to the public. Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the
applicability of common-law privacy, both prongs of this test must be demonstrated. See id.
at 681-82. The doctrine of common-law privacy protects a compilation of an individual’s
criminal histc}jy, which is highly embarrassing information, the publication of which would
be highly objectionable to a reasonable person. Cf. United States Dep’t of Justice v.
Reporters Copnm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering
prong regarding individual’s privacy interest, court recognized distinction between public
records found in courthouse files and local police stations and compiled summary of
information and noted that individual has significant privacy interest in compilation of one’s
criminal history). Furthermore, we find a compilation of a private citizen’s criminal history
1s generally 11Qt of legitimate concern to the public. However, active warrant information, or
other information relating to an individual’s current involvement in the criminal justice
system does not constitute criminal history information for the purposes of section 552.101.
See Gov’t Co:dé § 411.081(b) (police department allowed to disclose information pertaining
to person’s c@rrent involvement in the criminal justice system). Upon review, we find the
information we have marked is highly intimate or embarrassing and not of legitimate public

0

"The Ofﬁce of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but mdmauly will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987).
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concern. Thetefore, the sheriff must withhold the marked information under section 552.101
of the Goveriiment Code in conjunction with common-law privacy.

Section 552. 1?30 of the Government Code excepts from public disclosure information that
relates to a miotor vehicle title or registration issued by an agency of this state. Gov’t Code
§ 552.130(&)@). Upon review, we find the sheriff must withhold the Texas license plate
number we have marked under section 552.130 of the Government Code.”

In summary, the sheriff must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy and
section 552.130 of the Government Code. As you raise no further exceptions to its
disclosure, the remaining information must be released.

This letter rul-ing is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determinationregarding any other information or any other circumstances.

This ruling t'i'-'"iggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673:6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney ( General toll free, at (888) 672-6787.

Sincerely,

aura Ream Lemus -
Assistant Atterney General
Open Records Division

LRL/em

Ref:  ID# 420643
Enc. Subm%ted documents

c: Requestor
(w/o enclosures)

*Open Reco1ds Decision No. 684 (2009) is a previous determination authorizing all governmental
bodies to w1thhold ten categories of information, including a Texas license plate number under section 552.130
of the Govemment Code, without the necessity of requesting an attorney general decision.




