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June 15, 201f 

",,' 

Mr. Ray R. Oiiiz 
J ones, Andrews & Ortiz 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

10100 Reunion Place, Suite 600 
San Antonio; 'Texas 78216 

Dear Mr. Ordi: 

0R2011-08499 

You ask whether certain infonnation is subj ect to required public disclosure under the 
Public Inf011l1ation Act (the "Act"), chapter 552 ofthe Govenllnent Code. Your request was 
assigned ID#t420692. 

'\. 

The City of Converse (the "city"), which you represent, received tlll'ee requests from two 
requestors for:,infonnation relating to employee insurance services. You claim the requested 
inf011l1ation is; excepted from disclosure under section 552.104 of the Govenunent Code. 
You also beli¢ve some ofthe submitted infonnation may be excepted from disclosure under 
section 552. L1. 0 ofthe Govenllnent Code. Although you take no position on the applicability 
of section 55:2,.110, you infonn us the citynotified EBS Employee Benefit Services, Inc. 
("EBS") of these requests for inf011l1ation and ofEBS's light to submit arguments to this· 
office as to why the requested inf011l1ation should not be released. I You have submitted 
comments th~.cityreceived from EBS. We have considered all the submitted argmnents and 
reviewed the)infonnationyou submitted. We assmne the city has released any other 
inf011l1ation th~t would be responsive to these requests, to the extent such information existed 
when the city:;received the requests. Ifnot, then the city must release any such inf011l1ation 
immediately/:: See Gov't Code §§ 552.221, .301, .302; Open Records Decision 
No. 664 (2000). 

ISee G~'Y't Code § 552.305( d); Open Records DecisionNo. 542 (1990) (statutory predecessor to Gov't 
Code § 552.305 permitted govel11l11ental body to rely on interested third party to raise and explain applicability 
of exception to disclosure lUlder certain circlU11Stances). 

" 

2W e n~te the Act does not require a govennnental body to release infOlmation that did not exist when 
it received a reqtlest or create responsive informatioll. See Econ. Opportunities Dev. COlp. v. Bustamante, 
562 S.W.2d 266\Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at 2 
(1992),555 at 1':(1990),452 at 3 (1986),362 at 2 (1983). 
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Section 552.104 of the Govel11ment Code excepts from disclosure "infonnation that, if 
released, wOllild give advantage to a competitor or bidder." Gov't Code § 552.1 04(a). The 
purpose ofthis exception is to protect a govel11mental body's interests in competitive bidding 
situations. Srie Open Records Decision No. 592 (1991). Section 552.104 requires a showing 
of some actu~l or specific hal111 in a particular competitive situation; ai general allegation that 
a competitor will gain an lll1fair advantage will not suffice'. See Open Records Decision 
No. 541 at 4 {;1990). Section 552.104 does not protect infonnation relating to competitive 
bidding situat~ons once a contract has been awarded and is in effect. See Open Records 
Decision Nob,~ 306 (1982),184 (1978). You ac1G1owledge EBS submitted the infonnation 
at issue as part of a bid that resulted in an award of an existing contract between EBS and the 
city. We thetefore conclude the city may not withhold any of the submitted inf01TIlation 
under sectiorrl?552.104 of the Govenunent Code. 

' .. 

Section 552. i) 0 ofthe GovenU11ent Code protects the proprietary interests of private parties 
with respect.to two types of infonnation: "[a] trade secret obtained from a person and 
privileged O1O!:.confidential by statute or judicial decision" and "c01mnercial or financial 
infol111ation fpr which it is demonstrated based on specific factual evidence that disclosure 
would cause :~ubstantial competitive hann to the person from whom the infonnation was 
obtained." G9v't Code § 552.110(a)-(b). 

The SupremeCoUli of Texas has adopted the definition of a "trade secret" from section 757 
of the Restat~:J11ent of Torts, which holds a "trade secret" to be 

any f~j111Ula, pattel11, device or compilation of infonnation which is used in 
one's,~usiness, and which gives liim an opp01illl1ity to obtain an advantage 
over Q,ompetitors who do not know or use it. It may be a formula for a 
chemfcal compolU1d, a process of manufacturing, treating or preserving 
matelials, a pattel11 for a machine or 'other device, or a list of customers. It 
differ§ifrom other secret infol111ation in a business ... in that it is not simply 
infol11~ation as to single or ephemeral events in the conduct of the business, 
as, f01; example, the amount or other tenns of a secret bid for a contract or the 
salarYi!of certain employees. . . . A trade secret is a process or device for 
contilf~lOUS use in the operation ofthe business. . .. [It may] relate to the sale 
of gOG\ds or to other operations in the business, such as a code for detennining 
disCOl,]jl-1ts, rebates or other concessions in a price list or catalogue, or a list of 
speci~l,ized customers, or a method of booldceeping or other office 
mana:9.ement. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see Hyde Corp. v. Huffines, 314 S.W.2d 763, 
776 (Tex. 19§~). This office will accept a private person's claim for exception as valid under 
section 552. t"~iO(a) ifthe person establishes aprimajacie case for the exception, and no one 

c' 

'" , .. 
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submits an atgument that rebuts the claim as a matter oflaw.3 See Open Records Decision 
No. 552 at 5 (1990). We cannot conclude section 552.110(a) is applicable, however, unless 
it has been shOwn that the inf01111ation meets the definition of a trade secret and the necessary 
factors have qeen demonstrated to establish a trade secret claim. See Open Records Decision 
No. 402 (198p). 

Section 552.~10(b) requires a specific factual or evidentiary showing, not conclusory or 
generalized ai~egations, that substantial competitive injury would likely result :5.-om release 
of the inf01111ation at issue. See Open Records Decision No. 661 at 5-6 (1999) (business 
enterprise must show by specific factual evidence that release of infonnation would cause 
it substantial competitive hann). 

We note an i~l,terested third party is allowed ten business days from the date of its receipt of 
a govenmlent:al body's notice under section 552.305 ofthe Govenmlent Code to submit its 
reasons, if any, as to why information relating to the party should not be released. See Gov't 
Code § 552.,~P5(d)(2)(B). As of the date of this decision, EBS has not submitted any 
objections to.~6isclosure of the submitted information to this office. Although EBS does 
contend, in tl~~ submitted comments the city received from EBS, that infonnation relating 
to EBS's fee"l$tructure is a trade secret, we note EBS's fee infonnation is contained in its 
contract withi·, the city. Pricing infonnation peliaining to a paliicular contract with a 
governmental; body is generally not a trade secret under section 552.110(a) because it is 
"simply infOlination as to single or ephemeral events in the conduct ofthe business," rather 
than "a pr09~ss or device for continuous use in the operation of the business." 
RESTATEMENT OF TORTS § 757 cmt. b (1939); see Hyde Corp. v. Huffines, 314 S.W.2d 
at 776; ORI} 319 at 3, 306 at 3. Likewise, the pricing aspects of a contract with a 
govennnental,entity al'e generally not excepted :5.-om disclosure lmder section 552.11 O(b). 
See Open Records Decision No. 514 (1988) (public has interest in knowing prices charged 
by govermne,~lt contractors); see generally Dept of Justice Guide to the Freedom of 
Infol111ation A,ct 344-345 (2009) (federal cases applying analogous Freedom ofInfonnation 
Act exemptiOp. reason that disclosure of prices charged gove111ment is a cost of doing 
business wit1i:~govel11ment). Moreover, the tenns of a contract with a gove111mental body are 

3The R~statement of Torts lists the following six factors as indicia of whether information constihltes 
a trade secret,; 

" 

(1) the',~xtent to which the information is lmowll outside of [the company]; 
(2) the)~xtent to which it is !mown by employees and other involved in [the company's] 
busines'~; 
(3) the::extent of measures taken by [the company] to guard the secrecy of the information; 
(4) the:~alue of the infonnation to [the company] and [its] competitors; 
(5) the (lmount of effort or money expended by [the company] in developing the information; 
(6) the ~ase or difficulty with which the information could be properly acquired or duplicated 
by oth€r's . 

. ~.~ 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see Open Records Decision Nos. 319 at 2 (1982), 306 at 2 
(1982),255 at 2{1980). 
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generally not,~xcepted from public disclosure. See Gov't Code § 552.022(a)(3) (contract 
involving receipt or expenditure of public funds expressly made public); ORD 541 at 8 
(1990) (publlc has interest in knowing tenns of contract with state agency). We therefore 
condude EBS has not demonstrated any of the submitted infonnation is excepted fl.·om 
disclosure Ullder section 552.110 of the Govennnent Code. As no other exception to 
disclosure is plaimed, the city must release the submitted infonnation to the requestors. 

This letter ruilng is limited to the particular inf01111ation at issue in this request and limited 
.', 

to the facts a$, presented to us; therefore, this ruling must not be relied upon as a previous 
detemlinatioi1;regarding any other infonnation or any other circumstances . 

. r,,: 

This rulillg Higgers important deadlines regarding the rights and responsibilities of the 
govenmlentalpody and of the requestor. For more infonnation conce111ing those rights and 
responsibiliti'es, please visit our website at http://www.oag.state.tx.us/open/index or1.php, 
or call the Office of the Att0111ey General's Open Govenmlent Hotline, toll free, 
at (877) 673f6839. Questions .conce111ing the allowable charges for providing public 
inf0l111ation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Att0111ey @eneral, toll free, at (888) 672-6787. 

Si1::~, ~~~. 
,mes W. Mqhis, III 

Assistant Att,~bley General 
Open Records Division 

'./~ 
~.'tli· 
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Ref: ID# 4~0692 

Enc: Subm~tted documents 
'.'-

" 
c: Reque:stors 

(w/o e,11closures) 

','" 

Mr. P~,te Villemain 
Emplt;>yee Benefit Services, Inc. 
c/o M,10. Ray R. Ortiz 
.T ones',,,Andrews & Oliiz 
1010Q,Reunion Place Suite 600 
San &ltoniQ, Texas 78216 
(w/o ejnclosures) 
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