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June 16,2011 

Ms. Cary Grace 
Assistant City Attol11ey 
City of Austii'i 
P.O. Box 108'8 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Austin, Texas 78767-8828 

Dear Ms. Gr~ce: 

0R2011-08573 

You ask wh~ther certain infol111ation is subj ect to required public disclosure under the 
Public Infonrtation Act (the "Act"), chapter 552 of the Govemment Code. Your request was 
assigned ID# 421252. 

""J" 

The City of A.1Istin (the "city") received a request for infonnation relating to propeliy at a 
specified adcj;ress during a specific time interval. You claim some of the requested 
information isexcepted from disclosure under sections 552.101,552.107, and 552.108 ofthe 
Govel11ment ~iCode. We have considered the exceptions you claim and reviewed the 
infonnation ~0U submitted. 1 

Section 552.107(1) of the Government Code protects inf01111atiol1 that comes within the 
attol11ey-client privilege. When asseliing the attol11ey-client privilege, a govenunental body 
has the burde11 of providing the necessary facts to demonstrate the elements ofthe privilege 
in order to wi.thhold the inf01111ation at issue. See Open Records Decision No. 676 at 6-7 
(2002). First, a govenmlental body must demonstrate that the inf01111ation constitutes or 
documents aqommunication. Id. at 7. Second, the cOlmmmication must have been made 

ITo th~',extent the submitted information is a representative sample ofthe requested information, tIus 
letter ruling assihnes the subnutted information is truly representative of the requested infonnation as a whole. 
This ruling neither reaches nor authorizes the city to withhold any information that is substantially different 
from the submitt~dinfonl1ation. See Gov'tCode §§ 552.301(e)(1)(D), .302; Open Records :pecisionNos. 499 
at 6 (1988), 497 at 4 (1988). 
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"for the purpose of facilitating the rendition of professional legal services" to the client 
govenU11enta}body. See TEX. R. EVID. 503(b)(1). The privilege does not apply when an 
attorney or representative is involved in some capacity other than that of providing or 
facilitating professional legal services to the client govel11mental body. See In re Tex. 
Farmers Ins. Exch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) 
(attol11ey-client privilege does not apply if attol11ey acting in capacity other than that of 
attol11ey). GoyenU11ental attol11eys often act in capacities other than that of professional legal 
counsel, suc11 as administrators, investigators, or managers. Thus, the mere fact that a 
communication involves an attol11ey for the gove111ment does not demonstrate this element. 
Third, the p#vilege applies only to cOlTIlTIlmications between or among clients, client 
representativ~s, lawyers, and lawyer representatives. See TEX. R. EVID. 503 (b)(1)(A)-(E). 
Thus, a govel;U11ental body must infonn this office of the identities and capacities of the 
individuals to whom each communication at issue has been made. Lastly, the attol11ey-client 
privilege applies only to a confidential conununication, id. 503(b)(1), meaning it was "not 
intended to be disclosed to third persons other than those to whom disclosure is made in 
fmiherance of the rendition of professional legal services to the client or those reasonably 
necessary fof,. the transmission of the communication." Id. 503(a)(5). Whether a 
communicatiqn meets this definition depends on the intent of the p31iies involved at the time 
the infol111atiol1 was conuTIlmicated. See Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. 
App.-Waco )997, no pet.). Moreover, because the client may elect to waive the privilege 
at any time, a',govenunental body must explain that the confidentiality of a communication 
has been maiIitained. Section 552.107(1) generally excepts an entire communication that is 
demonstrated, to be protected by the attomey-client privilege unless otherwise waived by the 
governmentatbody. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege 
extends to entire communication, including facts contained therein). 

';,-. 
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You have m8J,¥ed the infonnation the city seeks to withhold under section 552.107(1). You 
state the marked infonnation consists of confidential cOlTIlTIlmications between and among 
an assistant c{ty att0111ey and representatives ofthe city's Code Compli311ce Dep31iment (the 
"CCD"). YOll explain the conu11lmications were made for the purpose of facilitating the 
rendition of pl'ofessional legal services to the city. You state the confidentiality of the ,. 
communicatiqns has been maintained. Based on your representations and our review ofthe 
information a~issue, we conclude the city may withhold the infonnation you have marked 
under sectiol1;552.107(1) of the Govenunent Code. 

Section 552.l,g8 ofthe Gove111ment Code excepts from disclosure "[i]nfonnation held by a 
law enforcelnent agency or prosecutor that deals with the detection, investigation, or 
prosecution dr. crime ... if ... release of the infonnation would interfere with the detection, 
investigation~'or prosecution of crime[.]" Gov't Code § 52.1 08( a)(l). A govel11mental body 
must reasonaply explain how and why section 552.108 is applicable to the infonnation at 
issue. See id.:§§ 552.301(e)(1)(A); Expqrte Pruitt, 551 S.W.2d 706 (Tex. 1977). We note 
section 552.1Q8 is generally applicable only to records created by an agency, or a portion of 
an agency, w:hose plimary function is to investigate crimes and enforce criminal laws. See 

\" .. 
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Open Records Decision Nos. 493 (1988), 287 (1981). Section 552.108 is generally not 
applicable to}ecords created by an agency whose chief function is essentially regulatory in 
nature. See Open Records Decision No. 199 (1978). You infol111 us the CCD investigates 
alleged violaflons of celiain city ordinances, including section 25-1-361 of the city code. 
You have encJosed a copy ofthat section. You also state, and have provided documentation 
reflecting, th~t a violation of section 25-1-361 can result in criminal penalties. You explain 
CCD persomiel are authorized to enforce the ordinance concemed by issuing criminal 
citations to violators for the purpose of prosecuting them in the city's municipal court. Based 
on your representations and the submitted documentation, we conclude the CCD is a law 
enforcement agency for plU-poses of section 552.108. You have marked the infol111ation the 
city seeks to '\vithhold under section 552.108. You state release of the marked infol111ation 
would interfere with the detection, investigation, or prosecution of crime. Based on your 
representatioIi, we conclude section 552.108(a)(1) is generally applicable to the marked 
infol111ation. See Houston Chronicle Publ'g Co. v. City o/Houston, 531 S.W.2d 177 (Tex. 
Civ. App.-Ballston [14th Dist.] 1975) (court delineates law enforcement interests present 
in active case$), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). 

We note sectiOt1552.1 08 does not except from disclosure basic infol111ation about an mTested 
person, an m+est, or a crime. Gov't Code § 552.108(c). Basic infonnation refers to the 
information l~eld to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open 
Records Deciil,ion No. 127 at 3-4 (1976) (summarizing types ofinfol1nation deemed public 
by Houston G~ronicle). Therefore, except for basic infol111ation under section 552.108(c), 
the city may withhold the infol111ation you have marked lmder section 552.108(a)(1) of the 
Govel1mlentgode. 

We note basic: infol111ation includes an identification and description of the complainant. 
You seek to W:ithhold the complainant's identity lmder section 552.101 of the Govennnent 
Code in conj\~lction with the connnon-law infol111er's privilege. Section 552.101 excepts 

, from disclosure "infol111ation considered to be confidential by law, either constitutional, 
statutory, or by judicial decision." Gov't Code § 552.101. This exception encompasses the 
common-law;,5nfonller's privilege, which Texas courts have long recognized. See Aguilar 
v. State, 444 S;W.2d 935, 937 (Tex. Crim. App. 1969). The infol111er' s privilege protects the 
identities of p,ersons who report activities over which the govel1nllental body has criminal 
or quasi-crim~nallaw-enforcement authority, provided that the subject of the infonllation 
does not alre4dy lmow the infol111er's identity. See Open Records Decision Nos. 515 at 3 
(1998),208 at:1-2 (1978). The infol111er' s privilege protects the identities of individuals who 
report violati9ns of statutes to the police or similar law-enforcement agencies, as well as 
those who repOli violations of statutes with civil or criminal penalties to "administrative 
officials havil~g a duty of inspection or of law enforcement within their pmiicular spheres." 
See Open Recwds Decision No. 279 at 2 (1981) (citing 8 Jolm H. Wigmore, Evidence in 
Trials at ComJ91 on Law, § 2374, at 767 (J. McNaughton rev. ed. 1961)). TherepOlimustbe 
of a violatio1'l,:pf a criminal or civil statute. See Open Records Decision Nos. 582 at 2 
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(1990),515 at4-5 (1988). The privilege excepts the infonner's statement only to the extent 
necessary to protect the infonner' s identity. See Open Records Decision No. 549 at 5 (1990). 

You state the submitted inf01111ation identifies a complainant who reported a possible 
violation ofs:ection25-1-361 ofthe city code to the CCD. As previously stated, the CCD is 
authorized tc{enforce that section. You infonn us a violation of section 25-1-361 is 
punishable bya fine of up to $2,000.00 under sectionl-I-99(B)(2) ofthe city code. Based 
on yourrepresentations, we conclude the city may withhold the complainant's identity, which 
you have madced, under section 552.101 of the GovenUllent Code in conjunction with the 
conUllon-lawlnformer's privilege. 

We note the': remaining inf01111ation includes a private individual's e-mail address. 
Section 552.1'37 ofthe Government Code states that "an e-mail address of a member ofthe 
public that is:provided for the plU1Jose of conununicating electronically with a govenunental 
body is confidential and not subject to. disclosure under [the Act]," lUlless the owner of the 
e-mail addrei?$has affinnatively consented to its public disclosure or the e-mail address falls 
within the s,Qope of section 552.137(c)? Gov't Code § 552.137(a)-(c). We note 
section 552.137 is not applicable to an institutional e-mail address, all Inte111et website 
address, or a~) e-mail address a govenunental entity maintains for one of its officials or 
employees. <;The city must withhold the e-mail address we have marked lUlder 
section 552.1}7 ofthe Govenunent Code lUlless the owner has affinnatively consented to its 
public disclosure.3 

., 
"J> 
":.<. 

In summary;.! the city (1) may withhold the infonnation you have marked under 
section 552. L07 (1) of the Govenunent Code; (2) may withhold the infonnation you have 
marked undel:,secti on 552.108 ( a) (1) of the Gove111ment Code, except for basic infonnation 
under sectiolt'552.l08(c); (3) may withhold the complainant's identity, which you have 
marked, unde,r section 552.101 ofthe Gove111ment Code in conjlUlction with the common
law infonnert.$ privilege; and (4) must withhold the e-mail address we have mal-ked under 
section 552.137 of the GovenUllent Code unless the owner has consented to its disclosure. 
The city mus%orelease the rest of the submitted infonnation. 

;~:<' 

This letter ruMng is limited to the paliicular infonnation at issue in this request and limited 
to the facts a?, presented to us; therefore, this ruling must not be relied upon as a previous 
determinatiOl~regarding any other infonnation or ally other circlUnstances_ 

2This o'tfice will raise section 552.137 on behalf of a governmental body, as this section is a mandatOlY 
exception to dis:closme. See Gov't Code §§ 552.007, .352; Open Records Decision No. 674 at 3 n.4 (2001) 
(mandatory exceptions). 

:,:~ 

3We n()te Open Records Decision No. 684 (2009) is a previous determination issued by this office 
authorizing all.governmental bodies to withhold ten categories of information without the necessity of 
requesting an ~horney general decision, including an e-mail address of a member of the public under 
section 552. 13iofthe Government Code. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
govermnenta~body and ofthe requestor. For more inf011.nation conceming those lights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Qffice of the Attomey General's Open GoVe11.U11ent Hotline, toll free, 
at (877) 673~6839. Questions conceming the allowable charges for providing public 
infomlation lil~der the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey 'qeneral, toll free, at (888) 672-6787. 

l=~,c~~~ 
ames W. MaiTis, III 

Assistant Attomey General 
Open Record~Division 

JWM/em 

Ref: ID# 421252 

Enc: SUbmfi,tted documents 

c: Reque$tor 
(w/o eilclosures) 

·:i·j 


