ATTORNEY GENERAL oF TEXAS
GREG ABBOTT

June 16, 201

Ms. Michelle M. Fraga
Assistant County Attorney
Harris County Attorney’s Office.
1019 Congress, 15" Floor
Houston, Texas 77002

OR2011-08585

Dear Ms. Fraga:

You ask whé%her certain information is subject to required public disclosure under the
Public Informiation Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID#,:420777 (C.A. File Number 11LNF0011).

" The Harris Q@Lulty Sheriff’s Office (the “sheriff”) received a request for copies of all
personnel orders issued by the sheriff and use of force reports for sheriff employees in the
jail and on patrol for a specified time period.! You claim the requested information is
excepted from disclosure under sections 552.101,.552.102, 552.108, 552.117, 552.1175,
and 552.137 of the Government Code. We have considered the exceptions you claim and
reviewed the.gubmitted information.”

You claim the requested use of force reports are subject to section 552.108 of the
Government Code, which provides in part the following:

(2) hlfénnat1011 held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

"You state the sheriff sought and received a clarification of the information requested. See Gov’t Code

§ 552.222 (providing that if request for information is unclear, governmental body may ask requestor to clarify

request); see alsg Open Records Decision No. 31 (1974) (when presented with broad requests for information

rather than for specific records, governmental body may advise requestor of types of information available so
that request may be properly narrowed).

*We asspune the representative sample of records submitted to this office is truly representative of the
requested recordﬁéﬁ as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not r‘_e_ach and, therefore, does not authorize the withholding of any other requested records to the
extent those recétds contain substantially different types of information than that submitted to this office.
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- (1) release of the information would interfere with the detection,
.. investigation, or prosecution of crime;

5 (2)itis information that the deals with the detection, investigation, or
. prosecution of crime only in relation to an investigation that did not
~ result in conviction or deferred adjudication;

(b) An internal record or notation of a law enforcement agency or prosecutor
that is'maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution;

8 (2) the internal record or notation relates to law enforcement only in
. relation to an investigation that did not result in comviction or
. deferred adjudication].]

Gov’t Code § 552.108(a)(1)-(2), (b)(1)-(2). Subsections 552.108(a)(1) and 552.108(b)(1)
are mutually exclusive of subsections 552.108(a)(2) and 552.108(b)(2).
Subsection 552.108(a)(1) protects information, the release of which would interfere with a
particular peﬁdi11g criminal investigation or prosecution, while subsection 552.108(b)(1)
encompasses internal law enforcement and prosecution records, the release of which would
interfere with law enforcement and prosecution efforts in general. In contrast,
subsections 552 108(2)(2) and 552.108(b)(2) protect information that relates to a concluded
criminal investigation or prosecution that did not result in a conviction or deferred
adjudication.” A governmental body that claims an exception to disclosure under
section 552.108 must reasonably explain how and why the exception it claims is applicable
to the information the governmental body seeks to withhold. See id. § 552.301(e)(1)(A); see
also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). We note section 552.108 is generally not
applicable to: purely administrative records that do not involve the investigation or
prosecution of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex.
App.—Austin 2002, no pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.—El
Paso 1992, wi‘_it denied) (statutory predecessor to section 552.108 not applicable to internal
investigation that did not result in criminal investigation or prosecution).

You state some of the requested use of force reports in Exhibit B pertain to open
investigations. You also state, however, some of the use of force reports pertain to incidents
that “did not #esult in the conviction or adjudication of a crime.” You further state the use
of force reports are considered “internal notations used by a law enforcement agency.” We
note the 1'eq11§sted use of force reports are administrative records. Although you indicate
criminal investigations may have resulted from the use of force reports, you have not
provided the current status of any of the use of force reports that you submitted, nor have you
labeled the rgpresentative sample of reports to identify which subsection applies to each
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report. See Gov’t Code § 552.301(e)(2) (requiring governmental body that submits request
for ruling under section 552.301 to send copy of requested information properly labeled to
indicate Whic:.jh exceptions apply to which parts of the documents). Upon review of your
arguments, we find you have failed to sufficiently demonstrate the applicability of
section 55 2.1;@8 to any of the use of force reports in Exhibit B. Therefore, we conclude the
sheriff may 1ot withhold any of the use of force reports under section 552.108 of the
Government Code.

You also cldiin the standard operating procedures and general orders of the sheriff are
excepted under section 552.108(b)(1) of the Government Code. Section 552.108(b)(1)
protects information that, if released, would permit private citizens to anticipate weaknesses
in police dep‘értment, avoid detection, jeopardize officer safety, and generally undermine
police effortsto effectuate state laws. See City of Fort Worth, 86 S.W. 3d at 327. This office
has stated that under the statutory predecessor to section 552.108(b), a governmental body
may withhold information that would reveal law enforcement techniques or procedures. See,
e.g., Open Récords Decision Nos. 531 (1989) (release of detailed use of force guidelines
would unduly, interfere with law enforcement), 456 (1987) (release of forms containing
information regarding location of off-duty police officers in advance would unduly interfere -
with law enfoicement), 413 (1984) (release of sketch showing security measures to be used
at next execution would unduly interfere with law enforcement), 409 (1984) (if information
regarding ceitain burglaries exhibit a pattern that reveals investigative techniques,
information igexcepted under predecessor to section 552.108), 341 (1982) (release of certain
information from Department of Public Safety would unduly interfere with law enforcement
because relegse would hamper departmental efforts to detect forgeries of drivers’
licenses), 252:(1980) (predecessor to section 552.108 is designed to protect investigative
techniques and procedures used in law enforcement), 143 (1976) (disclosure of specific
operations or;specialized equipment directly related to investigation or detection of crime
may be excepted). Generally known policies and techniques may not be withheld under
section 552.108. See, e. g., ORD 531 at 2-3 (Penal Code provisions, common law rules, and
constitutional;;’: limitations on use of force are not protected under predecessor to
section 552.%08), 252 at 3 (governmental body did not meet burden because it did not
indicate whysinvestigative procedures and techniques requested were any different from
- those commot gly known). The determination of whether the release of particular records
would inter: fe;re with law enforcement is made on a case-by-case basis. See ORD 409 at 2.
i :
You state 1ele'1se of the standard operating procedures and use of force guidelines at issue
“would aid md assist potential criminals in their efforts to evade and avoid detection and
potentially eseape criminal prosecution.” You also state the release of the information at
issue would interfere with law enforcement. Based on your arguments and our review, we
find release of the information we have marked in the procedures and guidelines would
interfere withdaw enforcement. Accordingly, the sheriff may withhold the information we
have marked undel section 552.108(b)(1) of the Government Code. We find the sheriff has
not demonstrated release of the remaining information at issue would interfere with law
enforcement 01 crime prevention. Thus, the remaining information may not be withheld
under seotlon}v 5 52.108(b)(1).
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidetitial by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 of the Government Code encompasses information made
confidential by other statutes. Title 28, part 20 of the Code of Federal Regulations, which
governs the release of criminal history record information (“CHRI”) that states obtain from
the federal government or other states. Open Records Decision No. 565 (1990). The federal
regulations allow each state to follow its individual law with respect to CHRI it generates.
Id. Section 411.083 of the Government Code deems confidential CHRI that the Texas
Department of Public Safety (“DPS”) maintains, except that DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov’t
Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency
to obtain CHRT; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by ghapter 411. See generallyid. §§411.090-.127. Thus, any CHRI obtained from
DPS or any other criminal justice agency must be withheld under section 552.101 of the
Government Code in conjunction with Government Code chapter 411, subchapter F. We
note section 411.083 does not apply to active warrant information or other information
relating to 011§fs current involvement with the criminal justice system. See id. § 411.081(b)

- (police department allowed to disclose information pertaining to person’s current

involvenientiin the criminal justice system). Upon review, we find a portion of the
information at issue constitutes CHRI. We have marked the information the sheriff must
withhold purs,i_iant to section 552.101 in conjunction with section 411.083 ofthe Government
Code and fedéa al law. Howevel none of the remaining infonnation constitutes CHRI, and

Next, you ar gue some of the remaining information is confidential under section 552.101 in
conjunction W1th the Medical Practice Act (“MPA”), subtitle B oftitle 3 of the Occupatlons
Code. Sectlon 159.002 of the MPA provides in pertinent part:

(b) A 1ecord of the identity, diagnosis, evaluation, or treatment of a patient
bya plysmmn that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(©) A;ﬁerson who receives information from a confidential communication
or regord as described by this chapter, other than a person listed in
Sectign 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). This office has concluded the protection afforded by
section 159.0;__9,2 extends only to records created by either a physician or someone under the
supervision of’a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Uponreview, we conclude you have failed to demonstrate the remaining information
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consists of m;édical records that are subject to the MPA, and none of it may be withheld on
that basis. .

Sectlon 552 101 also encompasses the doctlme of common-law p11vacy Common—law
pubhcmon df which would be highly objectionable to a reasonable person, and (2) 18 not of
legitimate cogcenl to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976) To demonstrate the applicability of common-law privacy, both prongs of
this test must be satisfied. Id. at 681-82. The types of information considered intimate and
embarr assmg by the Texas Supreme Court in Industrial Foundation include information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychmtnc treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id. at'683. This office has found some kinds of medical information or information
indicating disabilities or specific illnesses is protected by common-law privacy. See Open
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455
(1987) (pr escuptlon drugs, illnesses, operations, and physical handicaps). A compilation of
an 111d1V1dual’s criminal history is highly embarrassing information, the publication of which
would be 111ghly objectionable to areasonable person. Cf. U. S. Dep 't of Justice v. Repon‘ers
Comm. for F'"'eedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong
regarding individual’s privacy interest, court recognized distinction between public records
found in courthouse files and local police stations and compiled summary of information and
noted that 1nd1V1dual has significant privacy interest in compilation of one’s criminal
history). M01_60V61 we find a compilation of a private citizen’s criminal history is generally
not of legitimgte concern to the public. However, information that relates to an individual’s
current invol%nwnt in the criminal justice system is not protected by privacy. See Gov’t
Code § 411.081(b) (police department allowed to disclose information pertaining to person’s
current involvement in the criminal justice system). We note this office has stated, in
numerous demsmns information pertaining to the work conduct, job performance, and
thﬁca‘uons ‘of public employees is subject to a legitimate public interest and, therefore,
generally not.protected from disclosure under common-law privacy. See Open Records
Decision Nos 470 (public employee’s job performance does not generally constitute
employee’s private affairs), 455 (public employee’s job performance or abilities generally
not protected’by privacy), 444 (1986) (public has legitimate interest in knowing reasons for
dismissal, demotion, promotion, or resignation of public employee), 423 at 2 (1984) (scope
of public emﬁloyee privacy is narrow). Generally, only highly intimate information that
implicates thg?privacy of an individual is withheld. However, in certain instances, where it
is demonstrated that the requestor knows the identity of the individual involved, as well as
the nature of Cel'tall‘l incidents, the information must be withheld in its entirety to protect the
individual’s p11vacy

Although YOL‘i‘, claim the remaining information is confidential pursuant to common-law
privacy, we find this is not a situation where all of the information must be withheld to
protect any individual’s privacy interest. Upon review, we find the information we have
marked is highly intimate or embarrassing and of no legitimate public interest. Accordingly,
the sheriff must withhold the information we have marked under section 552.101 of the
Government :Code in conjunction with common-law privacy. We note, however, the




Ms. Michelle' M. Fraga - Page 6

remaining information is either not intimate or embarrassing or is subject to a legitimate
public interest. Accordingly, none of the remaining information may be withheld under
section 552. 1__’01 in conjunction with common-law privacy.

Section 552. 102(&) excepts from disclosure “information in a personnel file, the disclosure
of which Would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code
§ 552. 102('1) In Texas Comptroller of Public Accounts v. Attorney General of Texas,

No. 08-0172; 2010 WL 4910163 (Tex. Dec. 3, 2010), the Texas Supreme Court held
section 552. 102('1) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller,2010WL 4910163,

at *10. I—Iavmg carefully reviewed the remaining information, we have marked the
information that is excepted under section 552.102(a) of the Government Code and must be
withheld on that basis. However, none of the remaining information is excepted under
section 552. 102(a) and none of it may be withheld on that basis.

Section 552. 117(a)(2) of the Government Code excepts from public disclosure the home
addresses, home telephone numbers, and social security number of a peace officer, as well
as 111f01mat10n that reveals whether the peace officer has family members, regardless of
whether the peace officer complies with sections 552.024 and 552.1175 of the Government
Code.? Id. § §52.117(a)(2). In this instance, it is unclear whether the employees at issue are
currently 11censed peace officers as defined by article 2.12. Thus, to the extent the employees
are currently hcensed peace officers as defined by article 2.12, the sheriff must withhold the
information we have marked under section 552.117(a)(2) of the Government Code. If,
however, the: employees are not currently licensed peace officers, their personal information
may not be withheld under section 552.117(a)(2) of the Government Code.

If the employges are not currently licensed peace officers, then their personal information
may be subject to section 552.117(a)(1) of the Government Code, which excepts from
disclosure thé;‘lmme addresses and telephone numbers, social security number, and family
member inforimation of a current or former employee of a governmental body who requests
this informatjon be kept confidential under section 552.024. See id. § 552.117(a)(1).
Whether a patticular item of information is protected by section 552.117(a)(1) must be
determined atthe time of the governmental body’s receipt of the request for the information.
See Open Records Decision No. 530 at 5 (1989). Thus, information may only be withheld
under secti011;f552. 117(a)(1) on behalf of a current or former employee who made a request
for confidentiglity under section 552.024 prior to the date of the govermmental body’s receipt
of the request;for the information. Therefore, to the extent the employees at issue timely
elected confidéntiality under section 552.024, the sheriff must withhold the information we
have markediunder section 552.117(a)(1) of the Government Code. If, however, the
employees at;issue are not licensed peace officers and did not timely elect to keep their

3“Peace§"pfﬁcer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.

e
e
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personal illfqﬁllatio11 confidential, the marked personal information may not be withheld
under section552.117(a)(1).*

You also 1‘ais"é section 552.1175 of the Government Code, which provides in part:
(a) Tiiis section applies only to:

;f::;ﬂ(l) peace officers as defined by Article 2.12, Code of Criminal
i+ Procedure; ‘

| - (2) county jailers as defined by Section 1701, Occupations Code[.]

(b) hifp11nat1011 that relates to the home address, home telephone number, or
social:security number of an individual to whom this section applies, or that
reveag}_éi whether the individual has family members is confidential and may
not beidisclosed to the public under this chapter if the individual to whom the
111f01mat10n relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence
:- of the individual’s status.

Gov’t Code §552 1175(a)-(b). We note that section 552.1175 only applies to information
pertaining the'enumerated categories of individuals who are not employed by the sheriff or
to information the sheriff is not holding in an employment capacity. Upon review of your
arguments and the information at issue, we find you have failed to demonstrate how any
portion of thé;;gremaining information is confidential for the purposes of section 552.1175.
Accordingly,{i_ione of the remaining information may be withheld on that basis.

Section 552130 provides information relating to a motor vehicle operator’s license or
driver’s liceﬁse issued by a Texas agency is excepted from public release.’ Id.
§ 552.130(a)(1). Uponreview, we find the sheriff must withhold the Texas driver’s license
information we have marked in the remaining information under section 552.130 of the
Government Code.

A

4Regaré_less of the applicability of section 552.117, section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
the necessity of fi‘_equesting a decision from this office under the Act. Gov’t Code § 552.147(b).

*The Ofﬁce of the Attorney General will raise a mandatory exception on behalf of a govermmental
body, but ordhjé‘rily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).

g
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We note a portion of the remaining information is excepted from disclosure under
section 552. 1736 of the Government Code. Section 552.136 states “[n]otwithstanding any
other plov131on ofthis chapter, a credit card, debit card, charge card, or access device number
that is collected, assembled, or maintained by or for a governmental body is confidential.”
Id. § 552. 136(b) Accordingly, the sheriff must withhold the insurance policy numbers we
have marked' undel section 552.136 of the Government Code.

You also claiin section 552.137 of the Governinent Code, which excepts from disclosure “an
e-mail addre§$ of amember of the public that is provided for the purpose of communicating
Gl@CllOlliCElll}ilfv'With a governmental body” unless the member of the public consents to its
release or the e-mail address is of a type specifically excluded by subsection (c). See id.
§ 552.137(a)<(c). Upon review, we find the remaining information does not contain any e-
mail addresses. Accordingly, the sheriff may not withhold any information under
section 552. 137 of the Government Code.

In summary; the sheriff may withhold the information we have marked under
section 552.108(b)(1) of the Government Code. The sheriff must withhold the CHRI we
have marked; under section 552.101 of the Government Code in conjunction with
section 411. 083 of the Government Code and federal law. The sheriff must withhold the
information we have marked under section 552.101 ofthe Government Code in conjunction
with commoni-law privacy. The sheriff must also withhold the information we have marked
under sectlon,:_552. 102(a) of the Government Code. To the extent the employees are currently
licensed peace officers as defined by article 2.12 of the Code of Criminal Procedure, the
sheriff must withhold the information we have marked, under section 552.117(a)(2) of the
Government ,Code. If the employees at issue are not currently licensed peace officers, the
sheriff must withhold the information we have marked under section 552.117(a)(1) of the
Government Code to the extent the employees at issue timely elected confidentiality under
section 552.024 of the Government Code. The sheriff must withhold the information we
have marked under section 552.130 of the Government Code and section 552.136 of the
Government "',(":ode.6 The remaining information must be released.”

This letter 1'L11if11g is limited to the particular information at issue in this request and limited
to the facts ag:presented to us; therefore, this ruling must not be relied upon as a previous
determinatiozsregarding any other information or any other circumstances.

SWe note thlS office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bOdlCS authorizing them to withhold ten categories of information, including Texas driver’s
license numbers under section 552.130 of the Government Code and insurance policy numbers under
section 552.136;0f the Government Code, without the necessity of requesting an attorney general decision.

"We note the remaining information contains social security numbers of inmates. Section 552.147(b)
of the Govemment Code authorizes a governmental body to redact a living person’s social security number from
public release Wlthout the necessity of requesting a décision from this office under the Act. Gov’t Code
§ 552.147.

i
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the {Ofﬁce of the Attorney General’s Open Government Hotline, toll free,
at (877) 673:6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

aura Ream i;e11111s
Assistant Attorney General
Open Records Division
LRL/em

Ref: D 420777

Enc. Submii;tt'ed documents

c: Requestor
(w/o enclosures)




