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June 22,2011 

Mr. Robert J. Davis 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Matthews, Stein, Shiels, Pearce, Knott, Eden, & Davis, L.L.P. 
For Collin County 
8131 LBI Freeway, Suite 700 
Dallas, Texas . .75251 

Dear Mr. Davis: 

0R2011-08934 

You ask whether celiain infol111ation is subj ect to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Govel11ment Code. Your request was 
assigned ID# 421336 (Collin COlmty Sheriff No. 1600-64005). 

The Collin County Sheriffs Office (the "sheriff'), which you represent, received a request 
for infomlatiol1 related to the tel111ination of a named fonner employee, the named fonner 
employee's pe.rsOlmel files, all disciplinary actions against all Collin COlmty officers for the 
past five years for misconduct under Detention Police Section 11 0.1 08( a) and (b), and all 
documents re1.ated to specific types of investigations. You state you have released some of 
the requested infol111ation. You claim the submitted infonnation is excepted from disclosure 
under sections552.101, 552.102, 552.103, 552.108, 552.117, 552.1175, and 552.119 ofthe 
Govenmlent Code. We have considered the exceptions you claim and reviewed the 
submitted infonnation. 

Initially, we note some of the submitted infol111ation is subject to section 552.022 of the 
Govenmlent Code, which provides in pertinent pali: 

(a) W~thout limiting the amount or kind of infonnation that is public 
infomiation under this chapter, the following categories of infonnation aloe 
publiG~;infonnation and not excepted from required disclosure under this 
chapte~- unless they are expressly confidential under other law: 

.... ~ (1) a completed repOli, audit,. evaluation, or investigation made of, 
.'i. for, or by a govennnental body, except as provided by 
..... Section 552.108[.] . 
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Gov't Code § S52.022(a)(1). Portions of the submitted infonnation, which we have marked, 
consist of con:lpleted reports, evaluations, and investigations. This infonnation falls within 
the purview of subsection 552.022(a)(1). The sheriff may only withhold the completed 
reports, evaluations, and investigations if they are excepted from disclosme under 
section 552.1 Q8 ofthe Govenmlent Code or are expresslymade confidentiallU1der other law. 
You claim tlw submitted infonnation is excepted from disclosme lU1der section 552.103. 
However, section 552.103 is a discretionary exception that protects a govenmlental body's 
interests. Se~;id. § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 
469, 475-76; (Tex. App.-Dallas 1999, no pet.) (govenmlental body may waive 
section 552. LQ3); Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions 
generally). . .•. As such, section 552.103 is not "other law" for pmposes of 
section 552.0~2(a)(1). Therefore, the sheriff may not withhold the infonnation subject to 
section 552.Q22(a)(1) under section 552.l03. However, infomlation· subject to 
section 552.022(a)(1) maybe excepted under section 552. 108 ofthe Govennnent Code. You 
also claim the submitted infomlation is excepted under section 552.101 in conjunction with 
the common-lflw infonner's privilege. The common-law infonner's privilege is "other law" 
for the pmpQ,se of section 552.022. See In re City of Georgetown, 53 S.W.3d 328 
(Tex. 2001);,Tex. Comm 'n on Envt'l Quality v. Abbot, No. GV-300417 (126th Dist. Ct., 
Travis County, Tex.). Fmiher, because sections 552.101,552.102,552.117,552.1.175, 
and 552.119 q:fthe Govemment Code are "other law" for purposes of sections 552.022, we 
will address;the applicability of these exceptions for all of the infonnation subject to 
section 552.0~2. We will also address your claims for the infonnation not subject to 
section 552.0;22. 

We first addr~$s section 552.103 ofthe Govenmlent Code for the infol111ation not subject to 
section 552.b~2 of the Govennnent Code. Section 552.103 provides in relevant part: 

(a) Jpfonnation is excepted from [required public disclosme] if it is 
infonnation relating to litigation of a civil or criminal natme to which the 
state or a political subdivision is or may be a party or to which an officer or 
emplqyee of the state or a political subdivision, as a consequence of the 
perso~l' s office or employment, is or may be a pmiy. 

'\. 

(c) lilfonnation relating to litigation involving a govermnental body or an 
officeli. or employee of a govermnental body is excepted from disclosme 
undel;·.Subsection (a) only ifthe litigation is pending orreasonably anticipated 
on thedate that the requestor applies to the officer for public infonnation for 
acces:~>to or duplication of the infonnation . 

. ',:' 

Gov't Code §}5 52.1 03 ( a), (c). A govennnental body has the bmden of providing relevant 
facts and dop,~lments to show that the section 552.103(a) exception is applicable in a 
pm1icular sit~lation. The test for meeting this bmden is a showing that (1) litigation was 
pending or r~asonably anticipated on the date that the govel11mental body received the 
request for infonnation, and (2) the infonnation at issue is related to that litigation. Thomas 

_.J 



I 

i~--~--Ml7-R013@i't-J.:-'Qa:¥i-s-..:-~ag@ ;;ll----------------------------ll 
v. Cornyn, 71)S.W.3d 473,487 (Tex. App.-Austin 2002, no pet.); Univ. a/Tex. Law Sch. 
v. Tex. Lega(Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v. 
Houston Pos/Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ refd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). A govel11mental body must meet both 
prongs ofthil:{test for information to be excepted under section 552.103(a). 

The questioI].~'-,of whether litigation is reasonably anticipated must be detennined on a 
case-by-case>basis. See Open Records Decision No. 452 at 4 (1986). To establish that 
litigation is l;c;asonably anticipated, a govel11mental body must provide this office with 
"concrete evidence showing that the claim that litigation may ensue is more than mere 
conjecture." jd. Concrete evidence to suppOli a claim that litigation is reasonably 
anticipated IIlay include, for example, the govermnental body's receipt of a letter containing 
a specific t1ll;eat to sue the govermnental body from an attol11ey for a potential opposing 
pmiy. OpenRecords Decision No. 555 (1990); see Open Records Decision No. 518 at 5 
(1989) (litigation must be "realistically contemplated"). On the other hand, this office has 
detel111ined if,an individual publicly tlll-eatens to bring suit against a govenllnental body, but 
does not ac~~i.ally take objective steps toward filing suit, litigation is not reasonably 
anticipated. tee Open Records Decision No. 331 (1982). Further, the fact that a potential 
opposing party has hired an attol11ey who makes a request for infonnation does not establish 
that litigati0l1:;'~S reasonably anticipated. Open Records Decision No. 361 (1983). 

You infol111 \is that the requestor is an attol11ey who has been hired by the nmned fonner 
employee to ~ppeal the fonner employee's tennination. You explain that the requestor has 
filed a grievi~ce with the sheriff on behalf of his client mld that this is "a mandatory 
precursor to ~!lY later legal challenge." You also state that in a letter to the sheriff, on the 
same date the/request was received, the requestor alleges that his client's procedural and 
substantive f:ights and federal law were violated in relation to the fmmer employee's 
tel111ination. :E3ased on these representations, we agree that the sheriff reasonably anticipated 
litigation on ~he date it received tIns request. FmihelIDore, we agree the infonnation not 
subject to sec,tion 552.022 relates to the anticipated litigation. Therefore, the sheriff may 
generally withhold the infonnation not subject to section 552.022 under section 552.103 of 
the Govenlln.~nt Code. 

We note, hovy,~ver, the requestor's client, who is also the potential opposing pmiy, appears 
to have see~{; or had access to some of the infonnation at issue. The purpose of 
section 552.103 is to enable a govenllnental body to protect its position in litigation by 
forcing palii~s seeking information relating to the litigation to obtain such infol111ation 
tlll-oughdiscQYeryprocedures. See ORD 551 at4-5. Thus, when the opposing pmiy has seen 
or had acce$~ to information relating to anticipated litigation, there is no interest in 
withholding tliat infol111ation from public disclosure under section 552.103. See Open 
Records Decision Nos. 349 (1982), 320 (1982). Therefore, with the exception ofinfonnation 
seen by the {;requestor, the sheriff may withhold the infonnation at issue under 
section 552.1;03. We note that the applicability of section 552_103 ends once the related 
litigation con:9ludes or is no longer anticipated. See Attol11ey General Opinion MW-575 
(1982); Opel~;;Records Decision No. 350 (1982) . 

..... 
,'. 
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We next addr~ss your arguments for the infol1nation subj ect to section 552. 022( a) (1 ) and any 
information the requestor has seen or had access to. We first address section 552.108 as this 
exception is potentially the most encompassing for that infol1nation. Section 552.108 
provides, in relevant pmi: 

(a) Il1:.tomlation held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
[requi'i'ed public disclosure] if: 

:;':' 

:;i (1) release of the infol1nation would interfere with the detection, 
:' investigation, or prosecution of crime [ .] 

(b) Ail intemal record or notation of a law enforcement agency or prosecutor 
that is,'inaintained for intemal use in matters relating to law enforcement or 
prose\:l,ution is excepted :5:om [required public disclosure] if: 

'0;',:, 

:~~ (1) release ofthe intemal record or notation would interfere with law 
, enforcement or prosecution[.] 

Gov't Code.§, 552.108(a)(1), (b)(1). Subsection 552.108(a)(1) protects infol1nation, the 
release of w~1ich would interfere with a pmiiculm' pending criminal investigation or 
prosecution. Subsection 552.108(b)(1) protects intemallaw enforcement and prosecution 
records, the release of which would interfere with ongoing law enforcement and prosecution 
efforts in g,eneral. A govemmental body claiming subsection 552.108(a)(1) or 
subsection 552.1 08(b )(1) must reasonably explain how and why the release ofthe requested 
infomlation would interfere with law enforcement. See id. § § 552.1 08( a) (1 ), (b )(1), 
.30l(e)(1)(A);see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). To prevail on its claim 
that section 5:$2.1 08(b)(1) excepts infol1nation from disclosure, a govemmental body must 
do more tharl.:,merely make a conclusory asseliion that releasing the infol1nation would 
interfere witlKlaw enforcement. Instead, the govel1unental body must meet its burden of 
explaining hQw and why release of the requested infol1nation would interfere with law 
enforcement,and crime prevention. See Open Records Decision No. 562 at 10 (1990) 
(construing stqtutorypredecessor). In addition, generally lmoWll policies and techniques may 
not be withheld under section 552.108. See, e.g., Open Records Decision Nos. 531 at 2-3 
(1989) (Pena)'Code provisions, common law rules, and constitutional limitations on use of 
force are notiflrotected under law enforcement exception), 252 at 3 (1980) (govel1unental 
body did not~!meet burden because it did not indicate why investigative , procedures and 
tecluliques requested were any different from those cOlllillonly lmown). The determination 
of whether th~:release of pmiicular records would interfere with law enforcement is made on 
a case-by-case.·basis. See Open Records Decision No. 409 at 2 (1984) (construing statutory 
predecessor).i, 

~ . . ", 
The infol1natkon you seek to withhold under section 552.108 relates to intemal affairs 
investigation~: Section 552.108 is generally not applicable to information relating to an 
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administratiVy:investigation that did not result in a climinal investigation or prosecution. See \ 
AifOl-ales v. EjZen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.-El Paso 1992, writ denied) 
(statutory pr~4ecessor to section 552.108 not applicable to intemal investigation that did not 
result in clim;!nal investigation or prosecution); see also Open Records Decision No. 350 
at 3-4 (1982);:: You do not infonn us that any ofthe infomlation at issue pertains to pending 
criminal investigations by the sheriff. You have also failed to explail1~ how the release ofthis 
infomlation ~ould interfere with ClUTent and future law enforcement and crime prevention 
effOlis. Accqrdingly, you have not demonstrated how release of this infonnation would 
interfere witl~i;the detection, investigation, or prosecution of particular crimes for purposes 
of subsectior(552.108(a)(1) or with law enforcement efforts in general for plU1Joses of 
subsection 5 j:+.l 08(b)(1). Thus, the sheriff may not withhold any portion ofthe infOlmation 
at issue unde~,subsection 552.108(a)(1) or subsection 552.108(b)(1). 

Section 552. (01 of the Govemment Code excepts from disclosure "infomlation considered 
to be confidep,tial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.191. Section 552.101 encompasses infonnation made confidential by statute, 
such as secti~nJ. 1703.306 of the Occupations Code, which provides in part: 

I~·' . 

-};l' 

(a) A!~olygraph examiner, trainee, or employee of a polygraph examiner, or 'ii, 
a pers,¢n for whom a polygraph examination is conducted or an employee of 
the p,~rson, may not disclose infonnation acquired from a polygraph 
exam~nation to another person other than: 

:). 

;Hf' (1) the examinee or any other person specifically designated in 
'I:> writing by the examinee[.] 
.. ,~ 
\ 

Occ. Code §~'1703.306. The infonnation at issue contains infomlation acquired from 
polygraph exWninations. We note the sheliff has the discretion to release the polygraph 
information i\of the requestor's client, which we have marked, pursuant to 
section 170~i:p06(a)(l). See Open Records Decision No, 481 at 9 (1987) (statutOlY 
predecessor r'g Occ. Code § 1703.306 pennitted, but did not require, examination results to 
be disclosed fR polygraph examinees). The sheriff must withhold the polygraph infonnation 
pertaining to 8ther individuals, which we have marked, lUlder section 552.101 in conjlUlction 

.50:1 

with section la03.306 ofthe Occllpations Code. 
'~': 

i::> 
Section 552. WI of the Govenunent Code also encompasses chapter 411 ofthe Govenunent 
Code, which +pakes confidential criminal histOlyrecord infonnation ("CHRl") generated by 
the National Qrime Infonnation Center or by the Texas Crime Infonnation Center. See Gov't 
§ 411.083(a);:., Title 28, pmi 20 of the Code of Federal Regulations govems the release of 
CHRI that sta.tes obtain from the federal govenunent or other states. Open Records Decision 
No. 565 (199X)). The federal regulations allow each state to follow its individual laws with 
respect to the.,CHRI it generates. See id. Section 411.083 of the Govenunent Code deems 
confidential Q~HRI that the Department of Public Safety ("DPS") maintains, except that DPS 
may disseml~1ate this infonnation as provided in chapter 411, subchapter F of the 
GovernmenLCode. See Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a) 
authorize a c~;hllinaljustice agency to obtain CHRI; however, a criminal justice agency may 
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i 
not release dl3:RI except to another criminal justice agency for a criminal justice purpose. 
Id. § 411.089/(b)(1). Other entities specified in chapter 411 of the Government Code are 
entitled to obtqin CHRIfi:omDPS or another criminal justice agency; however, those entities 
maynotrelea:se CHRI except as provided bychapter411. See generally id. §§ 411.090-.127. 
Thus, any CHru obtained from DPS or any other criminal justice agency 'must be withheld 
under sectiOli;552.101 in conjunction with chapter 411, subchapter F of the Government 
Code. We ri6te section 411.083 does not apply to active warrant information or other 
information l:blating to one's ClUTent involvement with the criminal justice system. See id. 
§ 411.081(bY:(police depmiment allowed to disclose infornlation pertaining to person's 
current involvement in the criminal justice system). FlUiher, CHRI does not include driving 
record infonnation. See id. § 411.082(2)(B) (tenn CHRI does not include driving record 
infOlmation):'::' Upon review, we find pOliions of the infonnation at issue, which we have 
marked, consist of CRRI that is confidentiallmder section 411.083. Thus, the sheriff must 
withhold the')nfonnation we have marked under section 552.101 in conjlmction with 
section411.0~3 of the Govenmlent Code. 

Section 552);01 of the Government Code also encompasses common-law privacy, which 
protects info~1:nation that is highly intimate or embanassing, such that its release would be 
highly 0 bj ecti,O,nable to a person of ordinary sensibilities, and of no legitimate public interest. 
See Indus. F6~tnd. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). r To 
demonstrate the applicability of conmlon-law privacy, both elements of the test must be 
established. fel. at 681-82. The types ofinfOlmation considered intimate mld embanassing 
by the Texas S.'upreme Court in Industrial Foundation included information relating to sexual 
assault, pregn:ancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric tr¢:atment of mental disorders, attempted suicide, and injuries to sexual organs. 
See id. at 683;, We understand you to argue the identifying infonnation of witnesses and 
victims in th~investigations are confidential under section 552.101 ofthe Govenunent Code 
in conjunctiqil with Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ 
denied). In Ellen, the court addressed the applicability ofthe common-law privacy doctrine 
to files of an;hwestigation of sexual harassment. Here, however, the infonnation at issue 
does not relat¢' to an investigation of sexual harassment. Because the infonnation does not 
concern seXli~l harassment, we find Ellen is not applicable in this instance. Consequently, 

'I 

the sheriff 11t~y not withhold any of the infonnation at issue lmder section 552.101 in 
conjunction ifith common-law privacy on the basis of Ellen. 

You also clai~11 cOlllinon-law privacy for the remaining infonnation. This office has found 
some kinds Ot:l,lledical infornlation or infornlation indicating disabilities or specific illnesses 
is protected b~ cOlllill0n-law privacy. See Open Records Decisions Nos. 470 (1987) (illness 
from severe y~notional and job-related stress), 455 (1987) (prescription drugs, illnesses, 
operations, m~~ physical handicaps). This office has also detennined common-law privacy 
protects celia~il types of personal financial infol111ation. Financial infOlmation relating only 
to an individu~l ordinarily satisfies the first element of the common-law privacy test, but the 
public has a lt3,gitimate interest in the essential facts about a financial transaction between an 
individual an~:a governmental body. See Open Records Decision Nos. 600 at 9-12 (1992) 
(identifying P~lblic and private pOliions of certain state personnel records), 545 at 4 (1990) 
(attorney gen~ral has found kinds of financial infOlmation not excepted from public 

'.:; 
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disclosure by'common-Iaw privacy to generally be those regarding receipt of govemmental 
funds or debts owed to govemmental entities), 523 at 4 (1989) (noting distinction tmder 
common-Iaw:privacy between confidential background financial infomlation ftmlished to 
public body ,about individual and basic facts regarding pmiicular financial transaction 
between indiVidual and public body), 373 at 4 (1983) (detennination of whether public's 
interest in obtaining personal financial infonnation is sufficient to justify its disclosure must 
be made on case-by-case basis). We note this office has stated, in numerous decisions, 
information peliaining to the work conduct, job perfonnance, and qualifications of public 
employees iS1subject to a legitimate public interest mld, therefore, generally not protected 
from disclosl'Lr,e under common-law privacy. See Open Records Decision Nos. 470 (public 
employee's jO,b perfomlance does not generally constitute employee's private affairs), 455 
(public emplgyee's job perfomlance or abilities generally not protected by privacy), 444 
(1986) (pub lip has legitimate interest inlmowing reasons for dismissal, demotion, promotion, 
or resignatio~j;ofpublic employee), 423 at 2 (1984) (scope of public employee privacy is 
narrow). '~ 

';<. 
((,.: 

Upon review@fthe infonnation at issue, we find the infonnation we have marked constitutes 
1 

infomlation that is highly intimate or embalTassing and not a matter of legitimate public 
interest. TIm,s, the sheriff must withhold this infonnation tmder section 552.101 o£;Ahe 
Govenmlent .~ode in conjunction with cOlllinon-law privacy. However, we find no portion 
of the remaining information at issue is highly intimate or embalTassing and of no legitimate 
concern to tlt~ public. Consequently, the sheriff may not withhold any of the remaining 
infonnation ahssue tmder section 552.101 in conjtmction with common-law privacy. 

Section 552.101 ofthe Govemment Code also encompasses the infomler's privilege, which 
has long beeh: recognized by Texas comis. See Aguilar v. State, 444 S.W.2d 935, 937 
(Tex. Crim. App. 1969); Hawthorne v. State, 10 S.W.2d 724, 725 (Tex. Crim. App. 1928). 
The infonne~'s privilege protects from disclosure the identities of persons who repOli 
activities ove).'.which the govemmental body has criminal or quasi-criminal law-enforcement 
authority. Op.en Records Decision No. 515' at 3 (1988). The infOlmer's privilege protects 
the identitieS:'"of individuals who repOli violations of statutes to the police or similar 
law-enforcent,~nt agencies, as well as those who report violations of statutes with civil or 
criminal penflJties to "administrative officials having a duty of inspection or of law 

,enforcement ~ithin their particular spheres." Open Records Decision No. 279 at 2 (1981) 
(citing 8 JOHJ~' H. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW, § 2374, at 767 
(McN aughtoljl/rev. ed. 1961)). The report must be of a violation of a criminal or civil statute. 
See Open Re;sords Decision Nos. 582 at 2 (1990), 515 at 4-5. However, the infomler's 
privilege doe$.::not apply where the infonnant' s identity is known to the individual who is the 
subject ofthepomplaint. See Open Records Decision No. 208 at 1-2 (1978). 

You asseli ~pme of the remaining infonnation at issue should be withheld under 
section 552.1,91 of the Govemment Code in conjunction with the COlllill0n-law infomler's 
privilege. H<ilwever, we note, and you acknowledge, and the infonnation itself reveals the 
subject ofthe3;;omplaint lmows the identity ofthe complainant. See iel. In addition, we note 
a witness who. provides infOlmation in the course of an investigation, but does not make the 
initial repOli ?f a violation, is not an infonnmlt for purposes ofthe common-law infonner's 
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privilege. W 6,therefore conclude the sheriffhas failed to demonstrate the applicability of the 
common-lav.r,)nfomler's privilege, in this instmlce. Thus, the sheriff may not withhold any 
of the remaiIilng infonnation at issue under s~ction 552.101 of the Govenul1ent Code in 
conjunction ~ith the infonner's privilege. 

Section 552. h02(a) excepts from disclosme "infomlation in a persomlel file, the disclosure 
of which wo\\ld constitute a clearly unwananted invasion of personal privacy." Gov't Code 
§ 552.102(ah: You assert the privacy analysis under section 552.102(a) is the smne as the 
common-law privacy test under section 552.101, which is discussed above. See Indus. 

'Found., 540::S.W.2d at 685. In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 
S.W.2d 546,'~49-51 (Tex. App.-Austin 1983, writ refd n.r.e.), the cOlUi mled the privacy 
test under s~:ction 552.102(a) is the smne as the Industrial Foundation privacy test. 
However, the;Texas Supreme Court recently expressly disagreed with Hubert 's interpretation 
of section 552.1 02(a) and held its privacy standm'd differs from the Industrial Foundation 
test under sestion 552.101. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 
No. 08-0l72,~,20l0 WL 4910163, at *5 (Tex. Dec. 3, 2010). The Supreme Court then 
considered th~ applicability of section 552. 102, and has held section 552.102(a) excepts :fi:om 
disclosme tli~ dates of birth of state employees in the payroll database of the Texas 
Comptroller,9f Public Accounts. Id. at *10. Having cm'efully reviewed the remaixiing 
infomlation ,at issue, we have marked the infonnation that must be withheld U11der 
section 552.l;'Q2(a) of the Govemment Code. 

·\l 
Section 552.1,J7(a)(2) of the Govemment Code excepts from public disclosure the home 
addresses, hdlJle telephone numbers, emergency contact infonnation, mld social security 
number of a p~ace officer, as well as infomlation that reveals whether the peace officer has 
family mem~~rs, regardless of whether the peace officer complies with sections 552.024 
and 552.ll7$,~ofthe Govermnent Code.! Act of May 24, 2011, 82nd Leg., R.S., S.B. 1638, 
§ 2 (to be c04~fied as an amendment to Gov't Code § 552.ll7(a»; see also Open Records 
Decision No.':'970 at 6 (2001) (detenniningthat agovemmental body may withhold the home 
addresses ancf1telephone numbers, personal cellular infonnation mld pager numbers, social 
secmity nU1~bers, and family member infonnation of its peace officers under 
section 552.1J7(a)(2) without the necessity of requesting an attomey general decision). We 
note section 5;$2.117 is also applicable to personal cellular telephone numbers provided the 
cellular telepfione service is not paid for by a governmental body. See Open Records 
Decision N 0.~06 at 5-6 (198 8) (section 552.117 not applicable to cellular telephone numbers 
paid for by go:yenmlental body and intended for official use). To the extent the infonnation 
we have marl{ed under section 552.117 relates to employees of the sheriffwho are clUTently 
licensed peaqe, officers, the sheriff must withhold the infonnation we have marked under 
section 552.1)i;:7(a)(2) of the Govennnent Code. 

"I 
".," 

To the extenli;the employees concemed are not licensed peace officers, then th~ir personal 
information ;inay be subject to section 552. ll7(a) (1) of the Govennnent Code. 
Section 552.1!i 7(a)(1) excepts from disclosme the home addresses and telephone numbers, 

i"Peac6., officer" is defined by Article 2.12 of the Texas Code of Criminal Procedme . 
. i. 
", 

} .. 
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emergency contact infonnation, social secmity numbers, and family member infonnation of 
CUlTent or former officials or employees of a govenunental body who request that this 
infom1ation q\:~ kept confidential under section 552.024. Act of May 24,2011, 82nd Leg., 
R.S., S.B. 1638, § 2 (to be codified as an amendment to Gov't Code § 552.117(a)). Whether 
a pmiicular it¢m ofinfonnation is protected by section 552.117(a)(1) must be detel111ined at 
the time of the govemmental body's receipt of the request for the information. See Open 
Records Decision No. 530 at 5 (1989). Thus, infonnation may only be withheld under 
section 552.1) 7(a)(1) on behalf of a CUlTent or fonner employee who made a request fOli 
conficlentialityunder section 552.024 prior to the date ofthe govenm1ental body's receipt of 
the request fOl:the infonnation. To the extent the ClllTent or former employees timely elected 
confidentiality under section 552.024, the sheriff must withhold the information we have 
marked unde!~ section 552.117( a) (1 ) of the Govenunent Code. If, however, the ClllTent or 
former employees did not timely elect to keep their personal infonnation confidential, the 
marked pers~iJ.al infonnation may not be withheld under section 552.1l7(a)(l). 

,<." 

To the extent:.$ubsection 552.117(a)(2) or subsection 552.117(a)(1) are not applicable to the 
information \we have marked, the personal infonnation may be excepted lmder 
section 552.1'i75 of the Govenunent Code, which provides in part the following: 

(a) Tl#s section applies only to: 

(1) peace officers as defined by Article 2.12, Code of Criminal 
Procedure; [and] 

:;, (2) county jailers as defined by Section 1701.001, Occupations 
; Code[.] 

(b) Infonnation that relates to the home address, home telephone number, 
emer#ncy contact infonnation, or social secmity number of [a peace officer 
as defined by aliicle 2.12 of the Code of Criminal Procedme or a county 
jailerstas defined by Section 1701.001, Occupations Code], or that reveals 
whetli~r the individual has family members is confidential and may not be 
disclo~ed to the public under this chapter if the individual to whom the 
infonll'ation relates: 

\ ", 

,oJ 

~:'.~ (1) chooses to restrict public access to the infol111ation; and 

"i 

, (2) notifies the govenm1ental body of the individual's choice on a 
•...•.• form provided by the govenunental body, accompanied by evidence 
, of the individual's status. 

Act of May i4, 2011, 82nd Leg., R.S., S.B. 1638, § 3 (to be codified as an amendment to 
Gov't Code §~552.1175(b». To the extent the infonnation we marked relates to county 
jailers as defi~1ed by section 1701.001 of the Occupations Code or licensed peace officers of 
other goven.~11ental entities, the sheriff must withhold tIus infonnation lmder 
section 552.1 V 5, if the individuals to whom the marked infonnation pertains elect to restrict 

:' ~. 



-----------'~." -----------------------------------, 

.',' 

============:f':M/f.1·r==. R::ohert-JtBa:vis--~P.a:ge~F0====================================================:i 

access to the i\~fonnation in accordance with section 552.1175(b). Conversely, ifthe mal-ked 
information ~oes not pertain to county jailers or peace officers or the county jailers or peace 
officers do ,'11ot elect to restrict access to the information in accordance with 
section 552.1:;~75(b), the marked infonnation may not be withheld under section 552.1175. 

:'.;. 
, 

Section 552.t:19 of the Govemment Code provides the following: 

'~r 
(a) A photograph that depicts a peace officer as defined by Article 2.12, Code 
of Cdhlinal Procedure, the release of which would endanger the life or 
physiqal safety of the officer, is excepted from [required public disclosmeJ 
unless: 

, . 

.... ~ ... (1) the officer is under indictment or charged with an offense by 
:, infonnation; 
,::;'" 

(2) the officer is a paliy in a civil service hearing or a case in 
arbitration; or 

(3) the photo graph is introduced as evidence in a judicial proceeding. 

(b) A;:~hotograph excepted £i-om disclosure lmder Subsection (a) may be 
made;public only ifthe peace officer gives written consent to the disclosure. 

'p: 
Gov't Code §;652.119. Under section 552.119, a governmental body must dem,onstrate, if 
the documen~$ do not demonstrate on their face, that release of the photograph would 
endanger the;;hfe or physical safety of a peace officer. The infOlmation at issue does not 
contain any pJl0to graphs of peace officers. Accordingly, none of the infonnation at issue 
may be withh~ld under section 552.119 of the Govel11ment Code. 

Section 552.1130 of the Govenmlent Code excepts £i-om disclosure infonnation relating to a 
motor vehicle}operator' s or driver's license or pel111it or a motor vehicle title or registration 
issued by an ~gency of this state or another state or country? Act of May 24,2011, 82nd 
Leg., RS., S.,$. 1638, § 4 (to be codified as an amendment to Gov't Code § 552.130). The 
sheliff musL\vvithhold the motor vehicle record infonnation we have marked lU1der 
section 552.130 of the Government Code. 

rt 
Section 552.1,;¥6 of the Govel11ment Code states, "Notwithstanding any other provision of 
this chapter, a;~credit card, debit card, charge card, or access device number that is collected, 
assembled, 0.); maintained by or for a govel11mental body is confidential." Gov't 
Code § 552.1:~./)(b); see also id. § 552.136(a) (defining "access device"). Upon review, we 

~ . .'. 

2The Office of the Attomey General will raise a mandatOlY exception on behalf of a govemmental 
body, but ordinai)ly will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 
470 (1987). '" 

J: 
"; .. ' 
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find the sheriff must withhold the credit card munbers we have marked in the remaining 
infol111ation ~¥issue under section 552.136 ofthe Govel11l11ent Code. 

':r 
In summary, ito the extent the requestor has not seen or had access to the inf01111ation not 
subject to se¢'tion 552.022(a)(1), the sheriff may withhold it lU1der section 552.103 of the 
Government ,Code. The sheriff must generally withhold the information we have marked 
under sectiori'552.1 01 ofthe Govermnent Code in conjlU1ction with section 1703.306 ofthe 
Occupations ',':Code, but has discretion to release the requestor's client's polygraph 
information ptlrSuant to section 1703.306(a)(1) ofthe Occupations Code. The sheriff must 
withhold the::inf01111ation we have marked under section 552.101 in conjlmction with 
section 411.683 of the Gove111ment Code and common-law privacy. The sheriff must 
withhold the f~lformation we have marked under section552.1 02( a) ofthe Govenunent Code. 
To the extent;:Jhe infonnation we have marked under section 552.117 relates to employees 
of the sheriff. who are cUlTently licensed peace officers, the sheriff must withhold the 
infol111ation we have marked under section 552.117(a)(2) of the Govenunent Code. To the 
extent the cU1llient or fonner employees timely elected confidentiality under section 552.024, 
the sheriff ml1-~t withhold the information we have marked lmder sectionS 52.117 (a)(l) ofthe 
Government Code. To the extent the infonnation we marked relates to county jailers as 
defined by s~~tion 1701.001 of the Occupations Code or licensed peace officers of other 
govenmlentat:entities, the sheriff must withhold this infonnationlmder section 552.1175, if 
the individua,ls to whom the marked infOlmation pertains elect to restrict access to the 
infol111ation iP accordance with section 552.1 175(b). The sheriff must withhold the motor 
vehicle record:information we have marked under section 552.130 ofthe Gove111ment Code 
and the credi( card numbers we have marked lmder section 552.13.6 of the Govenunent 
Code.3 The remaining information must be released.4 

This letter 1l.1ring is limited to the pmiicular infol111ation at issue in this request and limited 
to the facts as;presented to us; therefore, tIns 1l.lling must not be relied upon as a previous 
detel111inatioJ.l>r·egarding any other infonnation or any other circumstances. 

This ruling ti:tggers impOliant deadlines regarding the rights and responsibilities of the 
governmentaii'/body and of the requestor. For more inf01111ation conce111ing those rights and 

'.' ,.: 

3We n6'te Opel}. Records Decision No. 684 (2009) is a previous determination authorizing all 
governmental btidies to withhold ten categories of infol1nation, including Texas driver's license and license 
plate numbers uilder section 552.130 of the GoVel1mlent Code and credit card mmlbers tmder section 552.136 
of the Governm~nt Code, without the necessity of requesting an attorney general decision. 

;1,-

4W e nci~e the requestor has a special right of access to some of the inf0l1llation being released in tIus 
instance. See G6v't Code §552.023. Because such infol1nation is confidential with respect to tile general 
public, if the shei'iff receives another request for tlus infol1nation from a different requestor, the sheriff should 
again seek a ruli~'lg from this office. Section 552.147(b) of the Govenmlent Code autIlorizes a governmental 
body to redact a)iving person's social secmity munber from public release without the necessity of requesting 
a decision from:this office under the Act. Gov't Code §552.147(b). However, section 552.147 is based 011 

privacy principi~s; therefore, the requestor has a right of access to her client's social secmity munber. See 
generally id. § 552.023(b) (govel1ill1ental body may not deny access to person to whom information relates, or 
that person's repl~sentative, solely on grounds tIlat infol1nation is considered confidential by privacy principles). 
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responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call thepffice of the Attomey General's Open Government Hotline, toll free, 
at (877) 673,~6839. Questions conceming the allowable charges for providing public 
infomlation llhder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the AttorneyGeneral, toll fi'ee, at (888) 672-6787. 

:. 
" 

Sincerely, « 
J onathan Mil~s 
Assistant Att6mey General 
Open Records Division 

ly 

JM/em 

Ref: ID# 4~ l3 3 6 

Enc. Subl~tted documents 

c: Requestor 
(w/o enclosures) 

.:' , 
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