
June 23, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Pamela Harrell Liston 
For Trophy Club Municipal Utility District No.1 
The Liston Law Finn, P.C. 
P.O. Box 1882 
Rowlett, Texas 75030 

Dear Ms. Liston: 

0R2011-08982 

You ask whether certain infonnation is subject to required public disclosure under the 
Public hlformation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID# 421588. 

The Trophy Club Municipal Utility District No.1 (the "district"), which you represent, 
received a request for the requestor's and a second named individual's personnel files, 
records of20 11 merit raises given to district employees, and correspondence between certain 
named individuals regarding the requestor's professional behavior. You state the requestor's 
own personnel file has been released to her.· You claim the submitted information is 
excepted from disclosure under sections 552.101, 552.102, 552.103, and 552.107 of the 
Govemment Code. 1 We have considered the exceptions you claim and reviewed the 
submitted infonnation. 

Section 552.103 of the Govemment Code provides: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

IAlthough you raise section 552.101 of the Govenunent Code in conjunction with lUle 503 of the 
Texas Rules of Evidence, this office has concluded that section 552.101 does not encompass discovery 
privileges. See Open Records Decision Nos. 676 at 1-2 (2002). We note that, in tllis instance, the proper 
exception to raise when asserting the attorney-client privilege for information not subject to section 552.022 
of the Government Code is section 552.107. See id., Open Records Decision No. 677 (2002). 
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(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication ofthe information. 

Gov't Code § 552.103(a), (c). The govenunental body has the burden ofproviding relevant 
facts and documents to show the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated on the date the governmental body received the request for 
infonnation, and (2) the information at issue is related to that litigation. Univ. o/Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Post Co., 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrerd 
n.r.e.); Open Records Decision No. 551 at4 (1990). The governmental body must meet both 
prongs ofthis test for information to be excepted under section 552.1 03( a). 

The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that 
litigation is reasonably anticipated, the governmental body must furnish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conj ecture. Id. This office has concluded that litigation was reasonably anticipated when the 
potential opposing party took the following objective steps toward litigation: filed a 
complaint with the Equal Employment Opportunity Commission, see Open Records Decision 
No. 336 (1982); hired an attol11eywho made a demand for disputed payments and threatened 
to sue if the payments were not made promptly, see Open Records Decision No. 346 (1982); 
and threatened to sue on several occasions and hired an attol11ey, see Open Records Decision 
No. 288 (1981). You state the requestor has notified the district that she is contemplating 
a suit against the district under Title VII of the Civil Rights Act of 1964. However, you do 
not state that the requestor has taken any concrete steps toward litigation. Accordingly, we 
find the district has failed to demonstrate that it reasonably anticipated litigation on the date 
it received the request for infonnation. Therefore, the district may not withhold any of the 
submitted information under section 552.103 ofthe Government Code. 

Section 552.107(1) of the Government Code protects information coming within the 
attomey-client privilege. Gov't Code § 552.107(1). When asserting the attol11ey-client 
privilege, a govel11mental body has the burden of providing the necessary facts to 
demonstrate the elements ofthe privilege in order to withhold the infonnation at issue. Open 
Records Decision No. 676 at 6-7 (2002). First, a govenunental body must demonstrate that 
the information constitutes or documents a cOlmnunication. Id. at 7. Second, the 
communication must have been made "for the purpose of facilitating the rendition of 
professional legal services" to the client governmental body. TEX. R. EVID. 503(b)(1). The 
privilege does not apply when an attol11ey or representative is involved in some capacity 
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other than that of providing or facilitating professional legal services to the client 
governmental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in a capacity other than that of attorney). Governmental attorneys often act in 
capacities other than that of professional legal counsel, such as administrators, investigators, 
or managers. Thus, the mere fact that a communication involves an attorney for the 
government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, lawyer 
representatives, and a lawyer representing another party in a pending action and concerning 
a matter of common interest therein. See TEX R. BVID. 503(b)(1 )(A)-(B).· Thus, a 
governmental body must inform this office ofthe identities and capacities ofthe individuals 
to whom each communication at issue has been made. Lastly, the attorney-client privilege 
applies only to a confidential communication, id. 503(b)(1), meaning it was "not intended 
to be disclosed to third persons other than those to whom discl.osure is made in furtherance 
of the rendition of professional legal services to the client or those reasonably necessary for 
the transmission of the communication." Id. 503(a)(5). Whether a communication meets 
this definition depends on the intent ofthe parties involved at the time the information was 
communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no 
pet.). Section 552.107(1) generally excepts an entire communication that is demonstrated 
to be protected by the attorney-client privilege, unless otherwise waived by the governmental 
body. See Huie v. DeShazo, 922 S.W.2d 920,923 (Tex. 1996) (privilege extends to entire 
communication, including facts contained therein). 

You state the infonnation you have marked "attorney client privilege" consists of a 
communication between a district employee and the district's attorney. You state this 
infonnation was created by the employee for the purpose of requesting legal advice. You 
have identified the patties to the communication. You explain the communication was 
intended to be confidential and has remained confidential. Based on these representations 
and our review, we agree the infonnation you have marked is protected by the attorney-client 
privilege and may be withheld under section 552.107 of the Government Code. 

Section 552.101 ofthe Govemment Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses section 6103(a) of title 26 of the United 
States Code, which makes tax return information confidential.2 Attorney General 
OpinionH-1274 (1978) (tax returns); Open Records Decision No. 600 (1992) (W-4 forms). 
Section 6103(b) defines the term "return infonnation" as a taxpayer's "identity, the nature, 
source, or alTIount of his income[.]" See 26 U.S.C. § 6103(b)(2)(A). Federal courts have 
construed the term "return information" expansively to include any information gathered by 
the Internal Revenue Service regarding a taxpayer's liability under title 26 of the United 

2The Office of the Attomey General will raise a mandatOlY exception on behalf of a governmental 
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 
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States Code. See Mallas v. Kalak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), aff'd in part, 993 
F.2d 1111 (4th Cir. 1993). Upon review, we find the W-4 forms we have marked constitute 
tax retum infonnation subject to section 61 03( a). The district must withhold the W -4 forms 
we have marked under section 552.101 of the Govemment Code in conjunction with 
section 6103(a) of title 26 of the United States Code. 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
infonnation ifit (1) contains highly intimate or embarrassing facts, the pUblication ofwhich 
would be highly obj ectionable to a reasonable person, and (2) is not oflegitimate concem to 
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). To 
-demonstrate the applicability of common-law privacy, both prongs of this test must be 
established. Id. at 681-82. This office has found the following types of information are 
excepted from required public disclosure under common-law privacy: some kinds of 
medical infonnation or infonnation indicating disabilities or specific illnesses, see Open 
Records DecisionNos. 470 (1987) (illness from severe emotional andjob-related stress), 455 
(1987) (prescription drugs, illnesses, operations, and physical handicaps); and personal 
financial information not relating to the financial transaction between an individual and a 
govemmental body, see Open Records Decision Nos. 600 (1992), 545 (1990). However, this 
office also has found a legitimate public interest in information relating to employees of 
govemmental bodies and their employment qualifications and job performance .. See Open 
Records Decision Nos. 542 at 5 (1990),470 at 4 (1987) (public has legitimate interest injob 
qualifications and performance of public employees); see also Open Records Decision 
No. 423 at2 (1984) (scope of public employee privacy is narrow). Upon review, we find the 
information we have marked is highly intimate and embarrassing and of no legitimate 
concem to the public. 'The district must withhold the information we have marked under 
section 552.101 of the Govemment Code in conjunction with common-law privacy. 
However, the remaining information you seek to wi thho ld under common-law privacy relates 
to a public employee's job qualifications and job performance. While some of this 
information might be regarded as highly intimate and embarrassing, we find there is a 
legitimate public interest in this infonnation. Accordingly, the district may not withhold the 
remaining information under section 552.101 ofthe Government Code on that basis. 

You also raise section 552.102 of the Govemment Code and assert the privacy analysis under 
section 552.102(a) is the same as the common-law privacy test under section 552.101, which 
is discussed above. See Indus. Found., 540 S.W.2d at 685. In Hubert v. Harte-Hanks Texas 
Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.-Austin 1983, writrefdn.r.e.), the 
court ruled the privacy test under section 552.1 02( a) is the same as the Industrial Foundation 
privacy test. However, the Texas Supreme Court recently disagreed with Hubert's 
interpretation of section 552.1 02(a) and held its privacy standard differs fi'om the Industrial 
Foundation test under section 552.1 01. Tex. Comptroller a/Pub. Accounts v: Attorney Gen. 
a/Tex., No. 08-0172,2010 WL4910163, at *5 (Tex. Dec. 3,2010). The supreme court then 
considered the applicability of section 552.102 and held section 552.102(a) excepts from 
disclosure the dates of birth of state employees in the payroll database of the Texas 
Comptroller of Public Accounts. Id. at * 1 O. Upon review, we have marked the information 
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the district must withhold under section 552.1 02( a) ofthe Government Code. The remaining 
information is not. excepted under section 552.1 02( a) and may not be withheld on that basis. 

Section 552.117(a)(I) excepts :fl.-om disclosure the home addresses and telephone numbers, 
emergency contact information, social security numbers, and family member information of 
current or former officials or employees of a governmental body who request that this 
infonnation be kept confidential under section 552.024. Act of May 24,2011, 82nd Leg., 
R.S., S.B. 1638, § 2 (to be codified as an amendment to Gov't Code § 552.117(a)). We note 
a post office box number is not a "home address" for purposes of section 5 52.117. See Open 
Records Decision No. 622 at 4 (1994) (legislative history makes clear purpose of 
section 552.117 is to protect public employees from being harassed at home) (Citing House 
Committee on State Affairs, Bill Analysis, H.B. 1976, 69th Leg. (1985); Senate Committee 
on State Affairs, Bill Analysis, H.B. 1976, 69th Leg. (1985)). Whether a particular item of 
iilfonnation is protected by section 552.117(a)(1) must be determined at the time of the 
governmental body's receipt ofthe request for the information. See Open Records Decision 
No. 530 at 5 (1989). Thus, information maybe withheld under section 552.117(a)(I) only 
on behalf of a current or fonner employee who made a request for confidentiality under 
section 552.024 prior to the date of the governmental body's receipt of the request for the 
information. We note section 552.117 also encompasses a personal cellular telephone or 
pager number. See Open Records Decision No. 506 at 5-7 (1988). Upon review, we find 
the employee at issue made a timely election under section 552,024 ofthe Government Code. 
Accordingly, the district must withhold the information we have marked under 
section 552.117(a)(I) of the Government Code. 

Section 552.130 excepts fi'om disclosure information related to a motor vehicle operator's 
or driver's license or permit issued by an agency of this state or another state or country and 
information related to a motor vehicle title or registration issued by an agency of this state 
or another state or country. Act of May 24, 2011, 82nd Leg., R.S., S.B. 1638, § 4 (to be 
codified as an amendment to Gov't Code § 552.130). The district must withhold the 
information we have marked under section 552.130 of the Govemment Code. 

Section 552.137 provides, "an e-mail address of a member ofthe public that is provided for 
the purpose of communicating electronically with a governmental body is confidential and 
not subject to disclosure under [the Act]," unless the owner of the e-mail address has 
affirmatively consented to its release or the e-mail address is specifically excluded by 
subsection (c). Gov't Code § 552.137(a)-(c). The district must withhold the e-mail 
addresses we have marked under section 552.137, lIDless their owners have consented to their 
release.3 

3We note thi"s office has issued Open Records Decision No. 684 (2009), a previous determination to 
all governmental bodies authorizing them toAvithhold ten categories of infonnation, including W -4 forms under 
section 552.101 of the Government Code in conjunction with section 6103(a) oftitle 26 of the United States 
Code, a Texas driver's license number and a copy of a Texas driver's license under section 552.130 of the 
Government Code, and an e-mail address of a member of the publicunder section 552.137 of the Government 
Code, without the necessity ofrequesting an attorney general decision. 
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In summary, the district may withhold the information you have marked "attorney client 
privilege" tmder section 552.107 of the Government Code. The district must withhold 
the W-4 fonns we have marked under section 552.101 in conjunction with section 6103(a) 
of title 26 of the United States Code. The district must withhold the infonnation we have 
marked under section 552.101 of the Government Code in conjunction with common-law 
privacy. The district must withhold the infonnation we have marked under 
section 552.102(a), section 552.117(a)(1), section 552.130, and section 552.137 of the 
Government Code. The remaining infonnation must be released. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regp.rding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor~ For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
irifonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at ( 88) 672-6787. 

Neal Falgoust 
Assistant Attorney Gene 
Open Records Division 

NF/dls 

Ref: ID# 421588 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


