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)',)Ll dsk her certain information is subject to required public disclosure under the 
Pub lil' In tlJr1l :arion Act (the "Act"), chapter 552 of the Government Code. Your request was 
Issi':',llcd 11):: ·l2295U (DSHS File No. 188(2/2011). 

le:\as D,:parI1l1ent of State Health Services (the "department") received a request for 
i nil)!'l11atioll pertaining to specified dialysis t~lcility, including 1) correspondence between the 
1~ICi Ii and the department concerning a specified corrective action plan ("CAP"); 2) official 
correspondence between the facility and the department concerning any previous CAPs; 3) 

. tied epidemiology report by the CDC; and 4) any CMS-2567 surveys and complaint 
;mestigations for the facility filed since March 1,2009. You indicate the department will 

~1c1 personal e-mail addresses under section 552.13 7 of the Government Code pursuant 
'0 Open Decision No. 684 (2009). I You state the depaJ1ment has released some of 
:Ile !Ilformatiol1. You claim portions of the submitted information are excepted 

under section 552.101 of the Government Code. We have considered the 
\Oll claim and reviewed the submitted inforn1ation. 

Initially. \\e note. and YOll ackno\\ledge, that the department failed to meet the deadlines 
b~ section 552.301 of the Government Code in requesting an open records 

ision from this office. See Gov't Code § 552.301(b), (e). The inforn1ation at issue is 

Upen Records Decision :\0. 68-+ is a pre\'ious determination to all governmental bodies which 
-id,l,U:'I!':S the of ten categories of information. including personal e-mail addresses under 
')CCti()ll :':'2.13'7 uf the Go\'ernment Code. \\ithoLlt the necessity of requesting an attorney general decision. 
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therefore presumed to be subject to required public disclosure and must be released, unless 
there is a compelling reason to withhold any ofthe information. See id. § 552.302; Sillllllons 
1. !\'iI:::lIlich, 166 S. \V.3d 342, 350 (Tex. App.-Fort Worth 2005, no pet.); Hancock v. State 
!M ojills., 797 S. W.2d 379, 381 (Tex. App.-Allstin 1990, no writ); see also Open Records 
Decision No. 630 (1994). Generally, a compelling reason to withhold infol111ation exists 
\\here some other source of law makes the information confidential or where third-party 
i nlerests arc at stake. Open Records Decision No. 150 at 2 (1977). Because section 552.101 
C~tll pro\idc a compelling reason for non-disclosure under section 552.302, we will consider 
y,)ur arguments under that exception. 

We next note that the submitted infol1nation contains Centers for Medicare and Medicaid 
Sen'ices ("C\:IS") 2567 federal deficiency forms. In Open Records Letter No. 2005-04917 
(2()05), we granted the department a previous detern1ination finding, in part, that the 
Identi f'ying information of patients, physicians, other medical practitioners, or other 
ind i\idllals contained in a CMS-2567 form is confidential when the provider being evaluated 

Ind a reasonable opportunity to review the report and other comments. See 42 u.S.c. 
130()\ e), ( .,Q C.F.R. ~§ 401.126,.133; see also Open Records Decision No.6 73 at 7-8 
J() 1) (Iisti ng clements ofsecond type of previous detern1ination under section 552.301 (a». 

You have marked some information in the federal form to be withheld pursuant to 
section 552.101 of the Government Code in conjunction with federal law in accordance with 
this previous determination. The department must withhold this marked inforn1ation. 

Section 552.1 () 1 of the Government Code excepts from disclosure "infol1nation considered 
to cOllfidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code ~ 552.1 () 1. This section encompasses infol1nation protected by other statutes, such as 
cbtpter 251 orthe Health and Safety Code, which relates to end stage renal disease facilities. 
Sectiun 251.015 provides: 

(a) A medical review board shall advise the [Texas Board of Health] on 
minimum standards and rules to be adopted under this chapter. 

(b) The medical review board shall review the infonnation on quality of care 
provided in the annual report filed under Section 25l.0 13(f) and other 
appropriate information provided to or compiled by the department with 
respect to an end stage renal disease facility. Based on the revie\v, the 
medicdl review board may advise the department about the quality of care 
pro\'ided by a facility and recommend an appropriate corrective action plan 
under Section 251.061 or other enforcement proceedings against the facility. 

l c) Infol111ation conceming the quality of care provided to or compiled by the 
department or medical review board and a recommendation of the medical 
revic\'. board are confidential. The inforn1ation or recommendation may not 
be made available for public inspection, is not subject to disclosure under 
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Chapter 552, Govemment Code, and is not subject to discovery, subpoena, 
or other compulsory legal process. 

(d) The department, in its discretion, may release to a facility information 
relating to that facility that is made confidential under Subsection (c). 
Release of information to a facility under this subsection does not waive the 
confidentiality of that information or the privilege from compulsory legal 
process. 

Health & Safety Code § 251.015. Section 251.061 ofthe Health and Safety Code provides, 
in rekvant part: 

(g) A corrective action plan is not confidential. Information contained in the 
plan may be excepted from required disclosure under [the Act], in accordance 
with that chapter or other applicable law. 

Health & Safety Code § 25l.061 (g). YOLI have marked infon11ation that you assert is 
confidential pursLlant to section 251.0l5(c) of the Health and Safety Code. You represent 
that this information consists of quality of care information compiled by the department or 
the medical review board, or constitutes recommendations of the medical review board. As 
you note, the information at issue also contains a corrective action plan, which is not 
cunfldential under section 251.061 (g). However, you state that the information marked in 

'corrective action plan also constitutes confidential quality of care information subject to 

section 25 J.O J 5( c). Based on your representations and our review of the information at 
issue, we agree that the information you have marked is confidential under 
section 25 J.O 15( c) of the Health and Safety Code. Therefore, the department mLlst withhold 
'cI1C inCormati,)J1 YOLI have marked under section 552.101 of the Govemment Code in 
conjunction \"ith section 251.015(c) of the Health and Safety Code. We have marked 
additional infurmation that mLlst be withheld under this section. 

In summary, the department must withhold the information marked by you in the federal 
C\IS-2567 form under section 552.101 ofthe Government Code in conjunction with federal 
1"1\\ in accordance with Open Records Letter No. 2005-04917. The department must also 
\\ithhold the information marked under section 552.101 in conjunction with 
section 251.0 15( c) of the Health and Safety Code. The remaining infom1ation must be 
released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to facts as presented to us; therefore, this ruling mllst not be relied upon as a preyious 
determination regarding any other information or any other circumstances. 

;s ruling triggers important deadlines regarding the rights and responsibilities of the 
.';(\\ernmental body and of the requestor. For more information concerning those rights and 
rC'lpol1sibilities. please visit our \\ebsite at http://\V\Vw.oag.state.tx.lls/openiindex orlphp, 
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or call the Office of the Attomey General's Open Govemment Hotline, toll free, 
:It (877) 673-6839. Questions conceming the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey General, toll free, at (888) 672-6787. 

Sincerely, 

Ream Lemus 
Assistant Attomey General 
Open Records Division 

LRUem 

Ref: 10# 422950 

Enc. Submitted documents 

l': Requestor 
(\\/0 enclosures) 


