GREG ABBOTT

July 11, 2011

Mr. B. Chase Griffith

For Town of Flower Mound
Brown & Hofmeister, L.L.P.

740 East Campbell Road, Suite 800
Richardson, Texas 75081

OR2011-09726

Dear Mr. Griffith:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 423403.

The Town of Flower Mound (the “town”), which you represent, received a request for all
e-mail correspondence dated January 1, 2011 to March 31, 2011 between two named town
officials. You claim that the submitted information is excepted from disclosure under
sections 552.101, 552.104, 552.105, and 552.107 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. You raise section 552.101 in conjunction with the common-law informer’s
privilege, which Texas courts have long recognized. See Aguilar v. State, 444
S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer’s privilege protects the identities
of persons who report activities over which the governmental body has criminal or quasi-
criminal law-enforcement authority, provided that the subject of the information does not
already know the informer’s identity. See Open Records Decision Nos. 515 at 3 (1988), 208
at 1-2 (1978). The privilege protects the identities of individuals who report violations of
statutes to the police or similar law-enforcement agencies, as well as those who report
violations of statutes with civil or criminal penalties to “administrative officials having a
duty of inspection or of law enforcement within their particular spheres.” See Open Records
Decision No. 279 at 2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at Common
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Law, § 2374, at 767 (McNaughton rev. ed. 1961)). The report must be of a violation of a
criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5. The
privilege excepts the informer’s statement only to the extent necessary to protect the
informer’s identity. See Open Records Decision No. 549 at 5 (1990).

You state that a portion of submitted information reveals the identities of individuals who
reported possible violations of the town’s code of ordinances to town staff members charged
with enforcement of the violations at issue. You explain the reported violations may be
punished by criminal penalty under the town’s code of ordinances. You do not indicate, nor
does it appear, the subjects of the complaints know the identities of the complainants. Based
on your representation and our review, we conclude the informer’s privilege is applicable to
the information we have marked. Accordingly, the town may withhold the information we
have marked under section 552.101 of the Government Code in conjunction with the
common-law informer’s privilege. However, you have failed to demonstrate how the
remaining information at issue identifies or tends to identify an individual who reported a
violation to the town. Accordingly, no portion of the remaining information at issue may be
withheld under section 552.101 of the Government Code in conjunction with the common-
law informer’s privilege.

Section 552.101 also encompasses the common-law right of privacy, which protects
information that is (1) highly intimate or embarrassing, such that its release would be highly
objectionable to a reasonable person, and (2) not of legitimate concern to the public. See
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). To demonstrate the
applicability of common-law privacy, both prongs of this test must be established. Id.
at 681-82. This office has found that some kinds of medical information or information
indicating disabilities or specific illnesses are excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). You claim a portion of the submitted information is subject to
common-law privacy. Upon review, we find that no portion of the information at issue to
be highly intimate or embarrassing and not of legitimate public interest. Therefore, none of
the information at issue may be withheld under section 552.101 of the Government Code in
conjunction with common-law privacy.

We now turn to your claim under section 552.104 of the Government Code, which excepts
from required public disclosure “information that, if released, would give advantage to a
competitor or bidder.” Gov’t Code § 552.104. This exception protects a governmental
body’s interests in connection with competitive bidding and in certain other competitive
situations. See Open Records Decision No. 593 (1991) (construing statutory predecessor).
This office has held that a governmental body may seek protection as a competitor in the
marketplace under section 552.104 and avail itself of the “competitive advantage™ aspect of
this exception if it can satisfy two criteria. See id. First, the governmental body must
demonstrate that it has specific marketplace interests. See id. at 3. Second, the governmental
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body must demonstrate a specific threat of actual or potential harm to its interests in a
particular competitive situation. See id. at S. Thus, the question of whether the release of
particular information will harm a governmental body’s legitimate interests as a competitor
in a marketplace depends on the sufficiency of the governmental body’s demonstration of the
prospect of specific harm to its marketplace interests in a particular competitive situation. See
id. at 10. A general allegation of a remote possibility of harm is not sufficient. See Open
Records Decision No. 514 at 2 (1988).

You inform us the information at issue “consists of an e-mail concerning an ongoing
discussion regarding the recruitment of particular businesses within the [tjown.” You further
state the town is in the process of “recruiting said businesses to develop and/or locate within
the [tJown.” However, we note information at issue consists of two e-mails discussing a
citizen’s concerns regarding the development of the land at issue. Upon review, we find the
town has failed to demonstrate that release of the information at issue would cause a specific
threat of actual or potential harm to its interests in a particular competitive situation.
Accordingly, the town may not withhold any portion of the information at issue under
section 552.104 of the Government Code.

Section 552.105 of the Government Code excepts from disclosure information relating to:

(1) the location of real or personal property for a public purpose prior to
public announcement of the project; or

(2) appraisals or purchase price of real or personal property for a public
purpose prior to the formal award of contracts for the property.

Gov’t Code § 552.105. Section 552.105 is designed to protect a governmental body’s
planning and negotiating position with regard to particular transactions. See Open Records
Decision Nos. 564 (1990), 357 (1982), 310 (1982). Information pertaining to such
negotiations that is excepted from disclosure under section 552.105 may be withheld so long
as the transaction relating to the negotiations is not complete. See ORD 310. Under
section 552.105, a governmental body may withhold information “which, if released, would
impair or tend to impair [its] ‘planning and negotiating position in regard to particular
transactions.”” ORD 357 at 3 (quoting Open Records Decision No. 222 (1979)). The
question of whether specific information, if publicly released, would impair a governmental
body’s planning and negotiating position in regard to particular transactions is a question of
fact. Thus, this office will accept a governmental body’s good-faith determination in this
regard, unless the contrary is clearly shown as a matter of law. See ORD 564.

You state the information at issue “concerns discussions on the development of real property
within the [town.]” However, as previously noted, the information at issue consists of two
e-mails discussing a citizen’s concerns regarding the development of the land at issue. Upon
review, we find that you have failed to demonstrate how release of this information would
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impair the town’s planning or negotiating position with respect to the property at issue.
Therefore, we conclude the town may not withhold the information at issue under
section 552.105 of the Government Code.

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a governmental body must demonstrate that the information constitutes or documents
a communication. Id. at 7. Second, the communication must have been made “for the
purpose of facilitating the rendition of professional legal services” to the client governmental
body. TEX. R. EvID. 503(b)(1). The privilege does not apply when an attorney or
representative is involved in some capacity other than that of providing or facilitating
professional legal services to the client governmental body. In re Tex. Farmers Ins.
Exch.,990S.W.2d 337,340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client
privilege does not apply if attorney acting in a capacity other than that of attorney). Third,
the privilege applies only to communications between or among clients, client
representatives, lawyers, and lawyer representatives. TEX. R. EvID. 503(b)(1). Thus, a
governmental body must inform this office of the identities and capacities of the individuals
to whom each communication at issue has been made. Lastly, the attorney-client privilege
applies only to a confidential communication, id., meaning it was “not intended to be
disclosed to third persons other than those to whom disclosure is made in furtherance of the
rendition of professional legal services to the client or those reasonably necessary for the
transmission of the communication.” Id. 503(a)(5).

Whether a communication meets this definition depends on the intent of the parties involved
at the time the information was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.—Waco 1997, no pet.). Moreover, because the client may elect to waive the
privilege at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

You state the submitted memorandums and the related e-mails in Exhibit B consist of
communications between and among town officials, employees, and outside counsel for the
town. You state these communications were made for the purpose of facilitating the
rendition of legal services. You indicate these communications were made in confidence and
have remained confidential. Based on your representations and our review, we find the
information at issue consists of attorney-client privileged communications. Accordingly, the
town may withhold the information at issue, which we have marked, under
section 552.107(1) of the Government Code.
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Section 552.117 of the Government Code may also be applicable to some of the submitted
information.! Section 552.117 excepts from disclosure the home addresses and telephone
numbers, emergency contact information, social security numbers, and family member
information of current or former officials or employees of a governmental body who request
that this information be kept confidential under section 552.024 of the Government Code.
Act of May 24, 2011, 82™ Leg., R.S., S.B. 1638, § 2 (to be codified as an amendment to
Gov’t Code § 552.117(a)). Whether a particular piece of information is protected by
section 552.117 must be determined at the time the request for it is made. See Open Records
Decision No. 530 at 5 (1989). Therefore, the town may only withhold information under
section 552.117 on behalf of current or former officials or employees who made a request
for confidentiality under section 552.024 prior to the date on which the request for this
information was made. If the town official whose personal information is at issue timely
elected to keep her personal information confidential, the town must withhold the
information we have marked under section 552.117(a)(1) of the Government Code. The
town may not withhold this information under section 552.117(a)(1) if the official whose
personal information is at issue did not make a timely election to keep her personal
information confidential.

We note the remaining information at issue contains personal e-mail addresses.
Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(c). The e-mail addresses listed in the information at issue are not specifically
excluded by section 552.137(c). As such, these e-mail addresses, which we have marked,
must be withheld under section 552.137, unless the owners of the addresses have
affirmatively consented to their release.” See id. § 552.137(b).

In summary, the town may withhold the information we have marked under section 552.101
of the Government Code in conjunction with the common-law informer’s privilege. The
town may withhold the information we have marked under section 552.107(1) of the
Government Code. Ifthe town official whose personal information is at issue timely elected
to withhold her personal information, the town must withhold the information we have
marked under section 552.117(a)(1) of the Government Code. The town must withhold the
personal e-mail addresses we have marked under section 552.137 of the Government Code,

'The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

?OpenRecords Decision No. 684 (2009) serves as a previous determination to all governmental bodies
authorizing them to withhold ten categories of information, including e-mail addresses of members of the public
under section 552.137, without the necessity of requesting an attorney general decision.
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unless the owners of the addresses have affirmatively consented to their release. The
remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

7 At
/S S
Vanessa Burgess
Assistant Attorney General
Open Records Division
VB/dls
Ref: ID# 423403

Enc. Submitted documents

c: Requestor
(w/o enclosures)



