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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 4, 2011

Chief James S. Kelley

City of Sweetwater Police Department
P.O. Box 450

Sweetwater, Texas 79556

OR2011-11287

Dear Chief Kelley:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 425959.

The Sweetwater Police Department (the “departmerit”) received a request for information
pertaining to arrests at properties belonging to the Housing Authority of the City of
Sweetwater over a specified time period. You claim that the requested information is
excepted from disclosure under section 552.108 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Initially, we note the request, in part, seeks information created after the date the request was
received. It is implicit in several provisions of the Act that the Act applies only to
information already in existence. See Gov’t Code §§ 552.002,.021,.227,.351. The Act does
not require a governmental body to prepare new information in response to a request. See
Attorney General Opinion H-90 (1973); see also Open Records Decision Nos. 572 at 1
(1990), 555 at 1-2 (1990), 452 at 2-3 (1986), 87 (1975). Consequently, a governmental body
is not required to comply with a standing request to supply information prepared in the
future. See Attorney General Opinion JM-48 at 2 (1983); see also Open Records Decision
Nos. 476 at 1 (1987), 465 at 1 (1987). Thus, the only information encompassed by the
present request consists of documents the department maintained or had a right of access to
as of the date that it received this request.
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Next, we note portions of the submitted information, which we have marked, are not
responsive to the instant request because they were created after the date the request was
received. The department need not release nonresponsive information in response to this
request, and this ruling will not address that information.

You raise section 552.108 of the Government Code for the information in Exhibit C.
Section 552.108(a)(1) excepts from disclosure “[i]nformation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution of crime . . .
if . . . release of the information would interfere with the detection, investigation, or
prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental body claiming
section 552.108(a)(1) must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You do not state the responsive
information pertains to an ongoing criminal investigation or prosecution. Furthermore, you
have failed to explain how release of the responsive information would interfere in some way
with the detection, investigation, or prosecution of crime. Therefore, you have not met your
burden under section 552.108(a)(1). Because you have failed to demonstrate the
applicability of section 552.108(a)(1), the department may not withhold any portion of the
responsive information under section 552.108(a)(1) of the Government Code.

Section 552.108(a)(4)(A) excepts from disclosure “[i]nformation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution of crime . . .
if...itis information that. . . is prepared by an attorney representing the state in anticipation
of or in the course of preparing for criminal litigation;.” Gov’t Code § 552.108(a)(4)(A).
Although you generally assert the responsive information is excepted under
section 552.108(a)(4), you do not provide any arguments explaining how any of the
responsive information, which consists of police incident and arrest reports, was prepared
by an attorney representing the state in anticipation of or in the course of preparing for
criminal litigation. Thus, we conclude you have failed to explain how the responsive
information is subject to section 552.108(a)(4)(A), and it may not be withheld on that basis.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”’ Gov’t
Code § 552.101. This section encompasses laws that make criminal history record
information (“CHRI”) confidential. CHRI generated by the National Crime Information
Center or by the Texas Crime Information Center is confidential under federal and state law.
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that states
obtain from the federal government or other states. Open Records Decision No. 565 at 7
(1990). The federal regulations allow each state to follow its individual law with respect to

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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CHRI it generates. Id. Section 411.083 of the Government Code deems confidential CHRI
the Department of Public Safety (“DPS”) maintains, except DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov’t
Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090- .127. Similarly, any CHRI obtained
from DPS or any other criminal justice agency must be withheld under section 552.101 of
the Government Code in conjunction with Government Code chapter 411, subchapter F. See
id. § 411.082(2)(B) (term CHRI does not include driving record information). Accordingly,
the department must withhold the CHRI we have marked under section 552.101 of the
Government Code in conjunction with chapter 411 of the Government Code and federal law.

We note some of the remaining information is excepted under section 552.130 of the
Government Code. Section 552.130 excepts from disclosure information that relates to a
motor vehicle operator’s license or driver’s license or a motor vehicle title or registration
issued by a Texas agency, or an agency of another state or country. See Act of
May 24, 2011, 82" Leg., R.S., S.B. 1638, § 4 (to be codified as an amendment to Gov’t
Code § 552.130(a)(1)-(2)). The department must withhold the motor vehicle record
information we have marked under section 552.130.?

In summary, the department must withhold the information we have marked under
section 552.101 ofthe Government Code in conjunction with chapter 411 of the Government
Code and federal law. The department must withhold the information we have marked under
section 552.130 of the Government Code. The department must release the remaining
responsive information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

*We note Open Records Decision No. 684 (2009) is a previous determination to all governmental
bodies authorizing them to withhold ten categories of information, including a Texas driver’s license number
and Texas license plate number under section 552.130 of thé Government Code, without the necessity of
requesting an attorney general decision.
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincetely,

WfZZ%#"‘ /!

Jéenifer Luttrall

Assistant Attorney General
Open Records Division
JL/dls

Ref: ID# 425959

Enc. Submitted documents

c: Requestor
(w/o enclosures)



