GREG ABBOTT

September 20, 2011

Mr. Warren M. S. Emst

Chief of the General Counsel Division
City of Dallas

1500 Marilla Street, Room 7BN
Dallas, Texas 75201

OR2011-13566

Dear Mr. Ernst:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 430991.

The City of Dallas (the “city”’) received a request for all information pertaining to a specified
complaint. You state you have released some of the requested information. You claim that
the submitted information is excepted from disclosure under sections 552.101, 552.107,
552.111, 552.1175, and 552.137 of the Government Code and privileged under Texas Rule
of Evidence 503. You further state release of some of the submitted information may
implicate the proprietary interests of Statewide Patrol, Inc. (“Statewide™). Thus, pursuant
to section 552.305 of the Government Code, you state, and provide documentation showing,
the city notified Statewide of the requests and of its right to submit arguments to this office
as to why its submitted information should not be released. See Gov’t Code § 552.305(d);
see also Open Records Decision No. 542 (1990) (determining statutory predecessor to
section 552.305 permits governmental body to rely on interested third party to raise and
explain the applicability of exception to disclose under Act in certain circumstances). We
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have considered the exceptions you claim and reviewed the submitted representative sample
of information.’

Initially, we note an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, we have not received
comments from Statewide explaining why any portion of its submitted information should
not be released. Therefore, we have no basis to conclude Statewide has a protected
proprietary interest in the submitted information. See id. § 552.110; Open Records Decision
Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial information, third
party must show by specific factual evidence, not conclusory or generalized allegations, that
release of requested information would cause that party substantial competitive harm), 552
at 5 (1990) (party must establish prima facie case that information is trade secret), 542 at 3.
Consequently, the city may not withhold any of the submitted information on the basis of
any proprietary interest Statewide may have in the information.

Next, we note the submitted information is subject to section 552.022 of the Government
Code. Section 552.022 provides, in relevant part, the following;:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by Section
552.108].]

Gov’t Code § 552.022(a)(1). We note the submitted information is part of a completed
investigation and, therefore, subject to section 552.022(a)(1). Pursuant to
section 552.022(a)(1) of the Government Code, a completed investigation is expressly public
unless it either is excepted under section 552.108 of the Government Code or is expressly
confidential under other law. Although you raise sections 552.107 and 552.111 of the
Government Code, these sections are discretionary exceptions to disclosure that protect a
governmental body’s interests and may be waived. See Open Records Decision Nos. 676
at 10-11 (2002) (attorney-client privilege under section 552.107(1) may be waived), 665 at 2
n.5 (2000) (discretionary exceptions generally), 470 at 7 (1987) (statutory predecessor to

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.



Mr. Warren M. S. Emst - Page 3

section 552.111 may be waived). As such, sections 552.107 and 552.111 are not “other law”
that make information confidential for the purposes of section 552.022, and the city may not
withhold the submitted information under these sections. However, the Texas Supreme
Court has held the Texas Rules of Evidence are “other law” within the meaning of
section 552.022. In re City of Georgetown, 53 S.W.3d 328,337 (Tex. 2001). Therefore, we
will consider your argument under rule 503. We will also consider your claims under
sections 552.101, 552.1175, and 552.137 of the Government Code, which constitute other
law for purposes of section 552.022.

Rule 503 of the Texas Rules of Evidence encompasses the attorney-client privilege and
provides:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:

(A) between the client or a representative of the client and the
client’s lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer’s representative;

(C) by the client or a representative of the client, or the client’s
lawyer or a representative of the lawyer, to a lawyer or a
representative of a lawyer representing another party in a pending
action and concerning a matter of common interest therein;

(D) between representatives of the client or between the client and
a representative of the client; or

(E) among lawyers and their representatives representing the same
client.

TEX. R.EVID. 503(b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
of professional legal services to the client or those reasonably necessary for the transmission
of the communication. Id. 503(a)(5). Thus, in order to withhold attorney-client privileged
information from disclosure under rule 503, a governmental body must: (1) show the
document is a communication transmitted between privileged parties or reveals a
confidential communication; (2) identify the parties involved in the communication; and (3)
show the communication is confidential by explaining it was not intended to be disclosed
to third persons and it was made in furtherance of the rendition of professional legal services
to the client. Upon a demonstration of all three factors, the information is privileged and
confidential under rule 503, provided the client has not waived the privilege or the document
does not fall within the purview of the exceptions to the privilege enumerated in rule S03(d).
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Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.—Houston
[14th Dist.] 1993, no writ).

You state the information you have marked consists of or documents communications
between city attorneys and city employees that were made for the purpose of facilitating the
rendition of professional legal services to the city. Although you have not identified the
parties to the communications, we are able to discern the identities of the privileged parties
from the submitted documents. You also state that the communications were intended to be
and remain confidential. Accordingly, based on your representations and our review, we
find you have demonstrated the applicability of the attorney-client privilege to the
information at issue, and the city may withhold the information you have marked pursuant
to rule 503 of the Texas Rules of Evidence.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts the publication
of which would be highly objectionable to a reasonable person and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be satisfied. /d. at 681-82. The type of information considered highly intimate or
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. /d. at 683. A compilation of an individual’s criminal history is highly embarrassing
information, the publication of which would be highly objectionable to a reasonable person.
Cf. U.S. Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764
(1989) (finding significant privacy interest in compilation of individual’s criminal history
by recognizing distinction between public records found in courthouse files and local police
stations and compiled summary of criminal history information). Furthermore, we find a
compilation of a private citizen’s criminal history is generally not of legitimate concern to
the public. Upon review, we find none of the remaining information consists of a
compilation of an individual’s criminal history. In addition, we find the remaining
information is not otherwise highly intimate or embarrassing or is of legitimate public
interest. Thus, the city may not withhold any of the remaining information under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.1175 of the Government Code applies to commissioned security officers as
defined by section 1702.002 of the Occupations Code, and provides in pertinent part:

(b) Information that relates to the home address, home telephone number,
emergency contact information, or social security number of an individual to
whom this section applies, or that reveals whether the individual has family
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members is confidential and may not be disclosed to the public under this
chapter if the individual to whom the information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence
of the individual’s status.

Act of May 24, 2011, 82nd Leg., R.S., S.B. 1638, § 3 (to be codified as an amendment to
Gov’t Code § 552.1175(b)). The remaining information contains personal information of
a security guard whom you inform us is a commissioned security officer for purposes of
section 1702.002. See Occ. Code § 1701.002(5) (defining “commissioned security officer”
as a security officer to whom a security officer commission has been issued by the Texas
Private Security Board). Thus, if this security officer elects to restrict access to the personal
information we have marked in the submitted records, the city must withhold this
information under section 552.1175 of the Government Code. If this individual does not
elect to restrict access to his information, the information we have marked may not be
withheld on that basis. We find the remaining information you have marked does not consist
of the home address, home telephone number, emergency contact information, social
security number, or family member information of an individual to whom section 552.1175
applies. Thus, the city may not withhold any of the remaining information under
section 552.1175.

Finally, section 552.137 of the Government Code excepts from disclosure “an e-mail address
of a member of the public that is provided for the purpose of communicating electronically
with a governmental body” unless the member of the public consents to its release or the
e-mail address is of a type specifically excluded by subsection (c). Gov’t Code
§ 552.137(a)-(c). The e-mail address at issue is not excluded by subsection (c). Therefore,
the city must withhold the personal e-mail address we have marked under section 552.137
of the Government Code, unless the owner affirmatively consent to its public disclosure.’

In summary, the city may withhold the information you have marked pursuant to rule 503
of the Texas Rules of Evidence. Ifthe security officer whose personal information is at issue
elects to keep his information confidential, the city must withhold the information we have
marked under section 552.1175 of the Government Code. The city must withhold the
personal e-mail address we have marked under section 552.137 of the Government Code,
unless the owner affirmatively consent to its public disclosure. The remaining information
must be released.

2We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including an e-mail address
of a member of the public under section 552.137 of the Government Code, without the necessity of requesting
an attorney general decision.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

A &—

Sarah Casterline
Assistant Attorney General
Open Records Division

SEC/eb
Ref: ID# 430991
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. James C. McClure
Custodian of Records
Statewide Patrol, Inc.

2520 South IH3S, Suite 204
Austin, Texas 78704

(w/o enclosures)



