GREG ABBOTT

January 13, 2012

Ms. Neera Chatterjee

The University of Texas System
Office of General Counsel

201 West Seventh Street
Austin, Texas 78701-2902

OR2012-00731

Dear Ms. Chatterjee:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 442382 (OGC #140625).

The University of Texas Southwestern Medical Center (the “university”) received a request
for copies of (1) the agenda and meeting minutes for a specified committee from
January 2010 to the date of the request and (2) specified contracts between the university and
Abbott, AstraZeneca (“Astra”), Bristol-Myers Squibb (“Bristol”), Eli-Lilly & Company
(“Ebh™), GlaxoSmithKline LLC (“Glaxo0”’), Johnson & Johnson Pharmaceuticals Research &
Development LLC (“Johnson’), Merck, Novartis Pharmaceuticals (“Novartis”), Roche
Diagnostics Corp. (“Roche”), Teva Branded Pharmaceutical Products R&D (“Teva”), and
Wyeth Pharmaceuticals (“Wyeth”) since January 1, 2009 to the date of the request. You
claim portions of the submitted information are excepted from disclosure under
section 552.101 of the Government Code. You also inform us release of the submitted
information may implicate the proprietary interests of Abbott Molecular (““Abbott”), Abbott
Laboratories (“Abbott Lab”), Bristol, Eli, Glaxo, Johnson, Merck & Company, Inc.
(“Merck’), Merck, Sharpe & Dohme Corp. (“MSD”), Novartis, Roche, Teva, and Wyeth.
Accordingly, you notified these third parties of the request for information and of their right
to submit arguments to this office as to why the submitted information should not be
released. See Gov’t Code § 552.305(d); see also Open Records Decision No. 542 (1990)
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(statutory predecessor to section 552.305 permits governmental body to rely on interested
third party to raise and explain applicability of exception in the Act in certain circumstances).
We have received comments from Abbott, Abbott Lab, Astra, Bristol, Eli, Glaxo, and
Novartis.! We have considered the submitted arguments and reviewed the submitted
representative samples of information.” We have also considered comments submitted by
the requestor. See Gov’t Code § 552.304 (interested party may submit comments stating why
information should or should not be released).

Initially, we note Abbott asserts some of the information submitted by the university is not
responsive to the instant request. We note a governmental body must make a good-faith
effort to relate a request to information that is within its possession or control. See Open
Records Decision No. 561 at 8-9 (1990). In this case, the university has reviewed its records
and determined the submitted documents are responsive to the request. Thus, we find the
university has made a good-faith effort to relate the request to information within its
possession or control. Accordingly, we will determine whether the university must release
this information to the requestor under the Act.

Next we address the university’s claim under section 552.101 of the Government Code in
conjunction with section 161.032 of the Health and Safety Code. Section 552.101 excepts
from public disclosure “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This section
encompasses information made confidential by other statutes. Section 161.032 provides in
relevant part:

(a) Therecords and proceedings of a medical committee are confidential and
are not subject to court subpoena.

(c) Records, information, or reports of a medical committee . . . and records,
information, or reports provided by a medical committee . . . to the governing
body of a public hospital . . . are not subject to disclosure under Chapter 552,
Government Code.

'We note Bristol states it does not object to disclosure of its information responsive to category two.

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and, therefore, does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.



Ms. Neera Chatterjee - Page 3

(f) This section and Subchapter A, Chapter 160, Occupations Code, do not
apply to records made or maintained in the regular course of business by a
hospital, health maintenance organization, medical organization, university
medical center or health science center, hospital district, hospital authority,
or extended care facility.

Health & Safety Code § 161.032(a), (c), (f) (footnote omitted). Section 161.031(a) defines
a “medical committee” as “any committee . . . of . . . (3) a university medical school or health
science center|[.]” /d. § 161.031(a)(3). Section 161.0315 provides in relevant part that “[t}he
governing body of a hospital [or] university medical school or health science center . . . may
form . ..amedical committee, as defined by Section 161.031, to evaluate medical and health
care services[.]” Id. § 161.0315(a).

Youstate the university’s Institutional Review Board (the “IRB”) is a committee established
pursuant to federal law.* Federal regulations define an IRB as

any board, committee, or other group formally designated by an institution to
review, to approve the initiation of, and to conduct periodic review of,
biomedical research involving human subjects. The primary purpose of such
review is to assure the protection of the rights and welfare of the human
subjects.

21 C.F.R § 56.102(g). Thus, we conclude the university’s IRB is a medical committee
created pursuant to federal law, and consequently, the IRB falls within the definition of
“medical committee” set forth in section 161.031 of the Health and Safety Code.

The precise scope of the “medical committee” provision has been the subject of a number
of judicial decisions. See, e.g., Memorial Hosp.—The Woodlands v. McCown, 927
S.W.2d 1 (Tex. 1996); Barnes v. Whittington,751 S.W.2d 493 (Tex. 1988); Jordan v. Fourth
Supreme Judicial Dist., 701 S.W.2d 644 (Tex. 1986). These cases establish “documents
generated by the committee in order to conduct open and thorough review” are confidential.
This protection extends “to documents that have been prepared by or at the direction of the
committee for committee purposes,” but does not extend to documents “gratuitously
submitted to a committee” or “created without committee impetus and purpose.” See
Jordan, 701 S.W.2d at 647-48; see also Open Records Decision No. 591 (1991) (construing
statutory predecessor to Health and Safety Code § 161.032). Further, section 161.032 does

*See 42 U.S.C. § 289(a) (providing that Secretary of Health and Human Services shall by regulation
require that each entity which applies for grant, contract, or cooperative agreement for any project or program
which involves conduct of biomedical or behavioral research involving human subjects submit in or with its
application for such grant, contract, or cooperative agreement assurances satisfactory to Secretary that it has
established “Institutional Review Board” to review biomedical and behavioral research involving human
subjects conducted at or supported by such entity).
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not make confidential “records made or maintained in the regular course of business bya. ..
university medical center or health science center[.]” Health & Safety Code § 161.032(f);
see also McCown, 927 S.W.2d at 10 (stating reference to statutory predecessor to
section 160.007 of the Occupations Code in section 161.032 of the Health and Safety Code
is clear signal records should be accorded same treatment under both statutes in determining
if they were made in ordinary course of business). The phrase “records made or maintained
in the regular course of business’ has been construed to mean records that are neither created
nor obtained in connection with a medical committee’s deliberative proceedings. See
McCown, 927 S.W.2d at 9-10.

You state the documents you have marked consist of records prepared for or at the direction
of the IRB for the purpose of assessing research involving human subjects performed by
university employees. In addition, you state the research protocols you have marked
responsive to category two of the request were prepared at the direction of and reviewed by
the university’s IRB. You state this information relates to the requested research. Based on
your representations and our review, we find Exhibit 6 and the information you have marked
in Exhibit 7 consists of medical committee records that must be withheld under
section 552.101 of the Government Code in conjunction with section 161.032 of the Health
and Safety Code.*

We note an interested third party is allowed ten business days after the date of its receipt of
the governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to
why information relating to that party should be withheld from public disclosure. Gov’t
Code § 552.305(d)(2)(B). As ofthe date of this letter, we have not received comments from
Johnson, Merck, MSD, Roche, Teva, or Wyeth explaining why their information should not
bereleased. Therefore, we have no basis to conclude the these third parties have a protected
proprietary interest in the submitted information. See id. § 552.110; Open Records Decision
Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial information, party
must show by specific factual evidence, not conclusory or gencralized allegations, that
release of requested information would cause that party substantial competitive harm), 552
at 5 (1990) (party must establish prima facie case that information is trade secret), 542 at 3.
Accordingly, the university may not withhold any portion of the information it submitted for
our review based upon the proprietary interests of Johnson, Merck, MSD, Roche, Teva, or
Wyeth.

Next, we address Abbott’s, Eli’s, and Novartis’s claims that their information should not be
disclosed because of confidentiality agreements. Information is not confidential under the
Act simply because the party that submits the information anticipates or requests that it be
kept confidential. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677
(Tex. 1976). In other words, a governmental body cannot overrule or repeal provisions of

“As our ruling for this information is dispositive, we need not address the remaining arguments against
its disclosure.
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the Act through an agreement or contract. See Attorney General Opinion JM-672 (1987);
Open Records Decision Nos. 541 at 3 (1990) (“[T]he obligations of a governmental body
under [the Act] cannot be compromised simply by its decision to enter into a contract.”), 203
at 1 (1978) (mere expectation of confidentiality by person supplying information does not
satisfy requirements of statutory predecessor to section 552.110). Consequently, unless the
information at issue falls within an exception to disclosure, it must be released,
notwithstanding any expectation or agreement to the contrary.

Abbott Lab asserts some of the remaining information is excepted from disclosure pursuant
to section 552.104 of the Government Code, which excepts “information that, if released,
would give advantage to a competitor or bidder.” Gov’t Code § 552.104(a). This exception
protects the competitive interests of governmental bodies such as the university, not the
proprietary interests of private parties such as Abbott Lab. See Open Records Decision
No. 592 at 8 (1991) (discussing statutory predecessor). In this instance, the university does
not raise section 552.104 as an exception to disclosure. Therefore, the university may not
withhold any of the submitted information under section 552.104 of the Government Code.

Abbott, Abbott Lab, Astra, Eli, Glaxo, and Novartisraise section 552.110 of the Government
Code for portions of the remaining information. Section 552.110 protects (1) trade secrets,
and (2) commercial or financial information, the disclosure of which would cause substantial
competitive harm to the person from whom the information was obtained. See Gov’t Code
§ 552.110(a), (b). Section 552.110(a) protects trade secrets obtained from a person and
privileged or confidential by statute or judicial decision. Id. § 552.110(a). The Texas
Supreme Court has adopted the definition of trade secret from section 757 ofthe Restatement
of Torts. See Hyde Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1957); see also Open Records
Decision No. 552 (1990). Section 757 provides that a trade secret is:

any formula, pattern, device or compilation of information which is used in
one’s business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business . . . in that it is not simply
information as to single or ephemeral events in the conduct of the
business . . .. A trade secret is a process or device for continuous use in the
operation of the business . . . . [It may] relate to the sale of goods or to other
operations in the business, such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
determining whether particular information constitutes a trade secret, this office considers
the Restatement’s definition of trade secret as well as the Restatement’s list of six trade
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secret factors.” RESTATEMENT OF TORTS § 757 cmt. b. This office must accept a claim
information subject to the Act is excepted as a trade secret if a prima facie case for the
exception is made and no argument is submitted that rebuts the claim as a matter of law. See
ORD 552 at 5. However, we cannot conclude section 552.110(a) is applicable unless it has
been shown the information meets the definition of a trade secret and the necessary factors
have been demonstrated to establish a trade secret claim. See Open Records Decision
No. 402 (1983). We note pricing information pertaining to a particular proposal or contract
is generally not a trade secret because it is “simply information as to single or ephemeral
events in the conduct of the business,” rather than “a process or device for continuous use
in the operation of the business.” See RESTATEMENT OF TORTS § 757 cmt. b; Huffines, 314
S.W.2d at 776; Open Records Decision Nos. 319 at 3 (1982), 306 at 3 (1982).

Section 552.110(b) protects “[c]Jommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. Id.; see also ORD 661 at 5-6 (to prevent
disclosure of commercial or financial information, party must show by specific factual
evidence, not conclusory or generalized allegations, that release of requested information
would cause that party substantial competitive harm).

Abbott Lab, Eli, Glaxo, and Novartis assert that portions of the submitted information consist
of trade secrets that are excepted from disclosure under section 552.110(a). Upon review,
we conclude Abbott Lab, Eli, Glaxo, and Novartis have failed to demonstrate how the
remaining information meets the definition of a trade secret. See ORD 402
(section 552.110(a) does not apply unless information meets definition of trade secret and
necessary factors have been demonstrated to establish trade secret claim), 319 at 3
(information relating to organization and personnel, professional references, market studies,
qualifications, and pricing are not ordinarily excepted from disclosure under statutory

*The Restatement of Torts lists the following six factors as indicia of whether information constitutes
a trade secret:

(1) the extent to which the information is known outside of [the company];

(2) the extent to which it is known by employees and other involved in [the company’s]
business;

(3) the extent of measures taken by [the company] to guard the secrecy of the information;
(4) the value of the information to [the company] and [its] competitors;

(5) the amount of effort or money expended by [the company] in developing the information;
(6) the ease or difficulty with which the information could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982), 255 at 2 (1980).
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predecessor to section 552.110). Therefore, the university may not withhold any of the
remaining information under section 552.110(a) of the Government Code.

Abbott, Abbott Lab, Astra, Eli, Glaxo, and Novartis claim portions of the remaining
information consist of pricing or commercial information that is excepted from disclosure
under section 552.110(b). Upon review, we find these third parties have made only
conclusory allegations that the release of any of the remaining information would cause the
companies substantial competitive injury. See Open Records Decision Nos. 661 (for
information to be withheld under commercial or financial information prong of
section 552.110, business must show by specific factual evidence that substantial competitive
injury would result from release of particular information at issue), 509 at 5 (1988) (because
costs, bid specifications, and circumstances would change for future contracts, assertion that
release of bid proposal might give competitor unfair advantage on future contracts is too
speculative), 319 at 3. We note the pricing aspects of a contract with a governmental entity
are generally not excepted from disclosure under section 552.110(b). See Open Records
Decision No. 514 (1988) (public has interest in knowing prices charged by government
contractors); see generally Dept of Justice Guide to the Freedom of Information Act 344-345
(2009) (federal cases applying analogous Freedom of Information Act exemption reason that
disclosure of prices charged government is a cost of doing business with government). We
also note that the terms of a contract with a governmental body are generally not excepted
from public disclosure. See Gov’t Code § 552.022(a)(3) (contract involving receipt or
expenditure of public funds expressly made public); Open Records Decision No. 541 at 8
(1990) (public has interest in knowing terms of contract with state agency). Accordingly, the
university may not withhold any of the remaining information under section 552.110(b) of
the Government Code.

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b); see id. § 552.136(a) (defining “access device”). Accordingly, the
university must withhold the information we have marked under section 552.136 of the
Government Code.

In summary, the university must withhold Exhibit 6 and the information you have marked
in Exhibit 7 under section 552.101 of the Government Code in conjunction with
section 161.032 of the Health and Safety Code. The university must withhold the
information we have marked under section 552.136 of the Government Code. The remaining
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag. state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787. '

Sincerely,

s s

Michelle R. Garza
Assistant Attorney General
Open Records Division

MRG/em
Ref: ID# 442382
Enc. Submitted documents

Requestor
(w/o enclosures)

Mr. Kenneth Wittenberg
Abbott Molecular, Inc.
1300 East Touhy Avenue
Des Plaines, Illinois 60018
(w/o enclosures)

Ms. Gina Gallo

AstraZeneca Pharmaceuticals

P.O. Box 15437

Wilmington, Delaware 19850-5437
(w/o enclosures)

Mr. George H. Fibbe

Attorney for Abbott Laboratories
YetterColeman, L.L.P.

909 Fannin Street, Suite 3600
Houston, Texas 77010

(w/o enclosures)

Ms. Gina M. Sullivan
GlaxoSmithKline

P.O. Box 7929

Philadelphia, Pennsylvania 19101-7929
(w/o enclosures)

Senior Counsel

R&D Legal Operations and Biologicals
2301 Renaissance Boulevard

King of Prussia, Pennsylvania 19406
(w/o enclosures)

Mr. Kevin T. Jacobs

Attorney for Novartis Pharmaceuticals
Baker Botts, L.L.P.

910 Louisiana

Houston, Texas 77002-4995

(w/o enclosures)
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Ms. Natalie Groscimiski
Director, Contracts and Grants
Johnson & Johnson

1125 Trenton-Harbourton Road
Titusville, New Jersey 08560
(w/o enclosures)

Mr. Jonathan Freeman
Merck Serono SA - Geneva
9 Chemin des Mines

1202 Geneva

Switzerland

(w/o enclosures)

Finance Manager - R&D Division

Teva Pharmaceutical Industries Ltd.

5 Basel Street
Petach Tikva 49131
Israel

(w/o enclosures)

Office of the Secretary
Merck & Co., Inc.
P.O. Box 100

Dr. Ken Levy
Director, Medical and Scientific Affairs
Roche Diagnostics Corporation
9115 Hague Road, Building V V
Indianapolis, Indiana 46250
(w/o enclosures)

Mr. Lee Mosier Tumminello
Attorney for Eli Lilly and Company
Baker & Daniels, L.L.P.

600 East 96" Street, Suite 600
Indianapolis, Indiana 46240

(w/o enclosures)

Mr. C. Michael Moore

Attorney for Bristol-Myers Squibb Co.
SNR Denton

2000 McKinney Avenue, Suite 1900
Dallas, Texas 75201-1858

(w/o enclosures)

Whitehouse Station, New Jersey 08889-0100

(w/o enclosures)



