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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 6, 2012

Ms. Julie V. Pandya

For City of Highland Village

Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
1800 Lincoln Plaza

500 North Akard

Dallas, Texas 75201

OR2012-01811
Dear Ms. Pandya:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 444638 (Nichols Jackson Ref. # 52532).

The City of Highland Village (the “city”), which you represent, received arequest for (1) “all
offense, arrest[,] and/or booking records for Driving While Intoxicated arrests between
June 7,2006 and June 6, 2009,” while a named officer “was the primary or secondary officer
involved;” (2) ““all complaints and/or disciplinary measures” of the named officer “during his
entire length of employment;” and (3) “the periodic employee evaluations” of the named
officer “during his entire length of employment.” You state you will redact social security
numbers from the submitted information pursuant to section 552.147 of the Government
Code.! You claim that portions of the submitted information are excepted from disclosure
under sections 552.101, 552.117, and 552.130 of the Government Code.> You also believe
release of the information may implicate the interests of the named former officer.
Accordingly, you submit documentation showing you notified the named former officer of
the request for information and of his right to submit arguments to this office as to why the
submitted information should not be released. See Gov’t Code § 552.305(d) (permitting
interested third party to submit to attorney general reasons why requested information should
not be released); Open Records Decision No. 542 (1990) (statutory predecessor to

'Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act. Gov’t Code § 552.147(b).

*Although you raised section 552.102 of the Government Code, you state the city is not submitting
arguments explaining how this exception applies to the submitted information, and will rely on the party notified
of the request pursuant to section 552.305 to make any such arguments.
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section 552.305 permitted governmental body to rely on interested third party to raise and
explain applicability of exception to disclosure under certain circumstances). We have
considered the exceptions you claim and reviewed the submitted information.?

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses laws that make criminal history record
information (“CHRI”) confidential. CHRI generated by the National Crime Information
Center or by the Texas Crime Information Center is confidential under federal and state law.
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that states
obtain from the federal government or other states. Open Records Decision No. 565 at 7
(1990). The federal regulations allow each state to follow its individual law with respect to
CHRI it generates. /d. Section 411.083 of the Government Code deems confidential CHRI
the Department of Public Safety (“DPS”) maintains, except DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov’t
Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. /d. § 411.089(b)(1). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090-.127. Similarly, any CHRI obtained
from DPS or any other criminal justice agency must be withheld under section 552.101 of
the Government Code in conjunction with Government Code chapter 411, subchapter F.
Upon review of the submitted information, we determine no portion of this information
constitutes CHRI generated by either the TCIC or NCIC databases as it pertains to active
warrants that indicate an individual’s current involvement in the criminal justice system.
Therefore, the information you marked is not confidential under section 411.083 and, thus,
it may not be withheld under section 552.101 on that basis. However, the city must withhold
the Federal Bureau of Investigation (“FBI”) numbers that we have marked under
section 552.101 ofthe Government Code in conjunction with chapter 411 of the Government
Code.

Section 552.101 of the Government Code also encompasses section 560.003 of the
Government Code, which provides, “[a] biometric identifier in the possession of a
governmental body is exempt from disclosure under [the Act].” Gov’t Code § 560.003;
see id. § 560.001(1) (“biometric identifier” means retina or iris scan, fingerprint, voiceprint,
or record of hand or face geometry). We agree the remaining information contains
fingerprints of an individual. We have no indication the requestor has aright of access to the
submitted fingerprints under section 560.002. See id. § 560.002(1)(A) (governmental body
may not sell, lease, or otherwise disclose individual’s biometric identifier to another person

’ An interested third party is allowed ten business days after the date of its receipt of the governmental
body’s notice under section 552.305(d) of the Government Code to submit its reasons, if any, as to why
requested information relating to it should be withheld from disclosure. See Gov’t Code § 552.305(d)(2)(B).
As of the date of this letter, we have not received arguments from the named former officer.
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unless the individual consents to disclosure). Accordingly, the city must withhold the
fingerprints, which you have marked, under section 552.101 of the Government Code in
conjunction with section 560.003 of the Government Code.

Section 552.117(a)(2) of the Government Code excepts from public disclosure a peace
officer’s home address and telephone number, emergency contact information, social security
number, and family member information regardless of whether the peace officer made an
election under section 552.024 of the Government Code. Gov’t Code § 552.117(a)(2).
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of
Criminal Procedure. However, we are unable to determine from the information provided
whether the individual whose information is at issue is currently a licensed peace officer.
To the extent the individual at issue i1s currently a licensed peace officer as defined by
article 2.12, the city must withhold the information you have marked, and the additional
information we have marked, under section 552.117(a)(2) of the Government Code.

If the individual at issue is not currently a licensed peace officer, then his personal
information may be subject to section 552.117(a)(1) of the Government Code, which excepts
from disclosure the home addresses and telephone numbers, emergency contact information,
social security number, and family member information of a current or former employee of
a governmental body who requests this information be kept confidential under
section 552.024. Id. § 552.117(a)(1). Whether a particular piece of information is protected
by section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). The city may only withhold the information at issue
under section 552.117(a)(1) if the individual in question elected confidentiality under
section 552.024 prior to the date on which the request for this information was made. If the
individual made a timely election under section 552.024, the city must withhold the
information you have marked, and the additional information we have marked, under
section 552.117(a)(1) of the Government Code. If the individual at issue did not make a
timely election under section 552.024, the information at issue may not be withheld under
section 552.117(a)(1) of the Government Code.

Section 552.130 excepts from disclosure “information [that] relates to (1) a motor vehicle
operator’s or driver’s license or permit issued by an agency of this state or another state or
country; [or] (2) a motor vehicle title or registration issued by an agency of this state or
another state or country[.]” Gov’t Code § 552.130. Therefore, we agree the city must
withhold the information you have marked, and the additional information we have marked,
under section 552.130 of the Government Code.*

*Section 552.130(c) of the Government Code authorizes a governmental body to redact, without the
necessity of requesting a decision from this office, the motor vehicle record information described in
subsections 552.130(a)(1) and (a}(3). See Gov’'t Code § 552.130(c); see also id. § 552.130(d)-(e) (requestor
may appeal governmental body’s decision to withhold information under section 552.130(c) to attorney general
and governmental body withholding information pursuant to section 552.130(c) must provide certain notice to
requestor).
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In summary, the city must withhold the FBI numbers that we have marked under
section 552.101 ofthe Government Code in conjunction with chapter 411 of the Government
Code. The city must withhold the fingerprints, which you have marked, under
section 552.101 of the Government Code in conjunction with section 560.003 of the
Government Code. The city must withhold the information you have marked, and the
additional information we have marked, under section 552.117 of the Government Code if
the individual at issue is currently a licensed peace officer or has made a timely election
under section 552.024 of the Government Code. The city must withhold the information you
have marked, and the additional information we have marked, under section 552.130 of the
Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,
) ;; 2 8 LT
Sonie Upperrma
Sean Opperman
Assistant Attorney General
Open Records Division
SO/dls
Ref: ID# 444638

Enc. Submitted documents

c: Requestor
(w/o enclosures)



