GREG ABBOTT

February 10, 2012

Ms. Jill Hoffman

Bojorquez Law Firm, P.L.L.C.

12325 Hymeadow Drive, Suite 2-100
Austin, Texas 78750

OR2012-02167
Dear Ms. Hoffman:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”™), chapter 552 of the Government Code. Your request was
assigned [D# 445228.

The Nolanville Police Department (the “department™), which you represent, received a
request for seventeen categories of information pertaining to a named officer. You state the
department does not have any information responsive to eight of the categories.! You claim
some of the submitted information is excepted from disclosure under sections 552.117,
552.130, and 552.140 of the Government Code.” We have considered the exceptions you
claim and reviewed the submitted information.

Section 552.101 of'the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”™” Gov’t

"The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W 2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).

*Although you do not raise section 552.130 of the Government Code in your brief, we understand you
to claim this section based on your markings in the submitted information.

*The Office of the Attorney General will raise mandatory exceptibns on behalfofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes, such as section 411.192 of the Government Code. Section 411.192 governs the
release of all information maintained by the Texas Department of Public Safety (“DPS”)
concerning the licensure of individuals to carry a concealed handgun, and provides as
follows:

(a) [DPS] shall disclose to a criminal justice agency information contained
in its files and records regarding whether a named individual or any
individual named in a specified list is licensed under this subchapter.
Information on an individual subject to disclosure under this section includes
the individual’s name, date of birth, gender, race, zip code, telephone
number, e-mail address, and Internet website address. Except as otherwise
provided by this section and by Section 411.193, all other records maintained
under this subchapter are confidential and are not subject to mandatory
disclosure under the open records law, Chapter 552.

b) An applicant or license holder may be furnished a copy of disclosable
records regarding the applicant or license holder on request and the payment
of a reasonable fee.

Id. § 411.192(a), (b). It appears the department received the concealed handgun license
information we have marked in the submitted information from DPS. In this instance, the
requestor is not a criminal justice agency, nor is the requestor a license holder whose
information is at issue. Further, we note section 411.193 is not applicable in this instance.
See id. § 411.193 (making statistical report including number of licenses issued, denied,
revoked, or suspended during the preceding month available to the public). Therefore, the
department must withhold the information we have marked pursuant to section 552.101 of
the Government Code in conjunction with section 411.192 of the Government Code.*

Section 552.101 of the Government Code also encompasses chapter 560 of the Government
Code. Section 560.003 provides that “[a] biometric identifier in the possession of a
governmental body is exempt from disclosure under [the Act].” Id. § 560.003; see also id.
§§560.001 (defining “biometric identifier” to include fingerprints), .002 (prescribing manner
in which biometric identifiers must be maintained and circumstances in which they can be
released). We have marked fingerprints in the remaining information. You do not inform
us, and the submitted information does not indicate, section 560.002 permits the disclosure
of the submitted fingerprint information in this instance. Therefore, the department must
withhold the fingerprints we have marked under section 552.101 of the Government Code
in conjunction with section 560.003 of the Government Code.

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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Section 552.101 of the Government Code also encompasses section 1701.454 of the
Occupations Code, which governs the public availability of information submitted to the
Texas Commission on Law Enforcement Officer Standards and Education (“TCLEOSE”)
under subchapter J of chapter 1701 of the Occupations Code. Section 1701.454 provides:

(a) All information submitted to [TCLEOSE] under this subchapter is
confidential and is not subject to disclosure under [the Act], unless the person
resigned or was terminated due to substantiated incidents of excessive force
or violations of the law other than traffic offenses.

(b) Excépt as provided by this subchapter, a [TCLEOSE] member or other
person may not release information submitted under this subchapter.

Occ. Code § 1701.454. The remaining information includes an F-5 Separation of Licensee
form submitted to TCLEOSE pursuant to subchapter J of chapter 1701 of the Occupations
Code. In this instance, the submitted F-5 form does not reflect the named officer to whom
this form applies was terminated due to substantiated incidents of excessive force or
violations of the law other than traffic offenses. Therefore, the department must withhold
the F-5 form we have marked under section 552.101 of the Government Code in conjunction
with section 1701.454 of the Occupations Code.’

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court recently held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v.
Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). We have marked a birth date that must
be withheld under section 552.102(a) of the Government Code.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former official or employee of a governmental body who
requests that this information be kept confidential under section 552.024 of the Government
Code. Gov’t Code § 552.117(a)(1). Additionally, section 552.117 encompasses a cellular
telephone number, provided the cellular telephone service is paid for by the oftficer with his
or her own funds. See Open Records Decision No. 670 at 6 (2001) (extending
section 552.117 exception to personal cellular telephone number and personal pager number
of employee who eclects to withhold home telephone number in accordance with
section 552.024).  Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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information may only be withheld under section 552.117(a)(1) on behalf of a current or
former official or employee who made a request for confidentiality under section 552.024
prior to the date of the governmental body’s receipt of the request for the information. You
inform us the employees whose information is at issue in the remaining information timely
elected confidentiality under section 552.024. Therefore, the department must withhold the
information we' have marked under section 552.117(a)(1) of the Government Code.

Section 552.130 of the Government Code excepts from disclosure information that relates
to a motor vehicle operator’s or driver’s license or permit issued by an agency of this state
or another state or country. Gov’t Code § 552.130(a)(1). Upon review, we find the
department must withhold the driver’s license number you have marked, as well as the
additional driver’s license information we have marked, under section 552.130 of the
Government Code.

Section 552.140 of the Government Code provides in part:

(a) This section applies only to a military veteran’s Department of Defense
Form DD-214 or other military discharge record that is first recorded with or
that otherwise first comes into the possession of a governmental body on or
after September 1, 2003.

Id. § 552.140(a). Section 552.140 provides a military veteran’s DD-214 form or other
military discharge record that is first recorded with or that otherwise first comes into the
possession of a governmental body on or after September 1, 2003 is confidential for a period
of seventy-five years and may only be disclosed in accordance with section 552.140 or in
accordance with a court order. See id. § 552.140(a)-(b). You state the department first came
into possession of the military discharge form in 2008. Accordingly, the department must
withhold the DD-214 form you have marked under section 552.140 of the Government Code.

We note that a portion of the remaining information may be protected by copyright. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the iriformation. /d.; see Open Records Decision No. 109 (1975). If a member of
the public wishes to make copies of copyrighted materials, the person must do so unassisted
by the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the department must withhold the information we have marked pursuant to
section 552.101 of the Government Code in conjunction with section 411.192 of the
Government Code. The department must withhold the fingerprints we have marked under
section 552.101 in conjunction with section 560.003 of the Government Code. The
department must withhold the F-5 form we have marked under section 552.101 of the
Government Code in conjunction with section 1701.454 of the Occupations Code. The
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department must withhold the information we have marked under section 552.102(a) of the
Government Code. The department must withhold the information we have marked under
section 552.117(a)(1) of the Government Code. The department must withhold the driver’s
license number, you have marked, as well as the additional driver’s license information we
have marked, under section 552.130 of the Government Code. The department must
withhold the DD-214 form you have marked under section 552.140 of the Government
Code.® The department must release the remaining information; however, any information
subject to copyright may only be released in accordance with copyright law.

This letter rulirig is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,
<, 7
Sttt
Sean Nottingham
Assistant Attorney General
Open Records Division
SN/agn
Ref: ID# 445228

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*Open Records Decision No. 684 (2009) serves as a previous determination to all governmental bodies
authorizing them to withhold ten categories of information, including fingerprints under section 552.1010f the
Government Codg in conjunction with section 560.003 of the Government Code and a DD-214 form under
section 552.140 of the Government Code, without the necessity of requesting an attorney general decision.



