
April 5,2012 

Ms. Cara Leahy White 
For City of Crowley 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Taylor Olson Adkins Sralla Elam, L.L.P. 
6000 Western Place, Suite 200 
Fort Worth, Texas 76107-4654 

Dear Ms. White: 

OR2012-03327 A 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned 10# 453847. 

You have asked this office to reconsider Open Records Letter No. 2012-03327 (2012), which 
we issued on March 5,2012. We note a governmental body is prohibited from asking this 
otTice to reconsider a decision issued under section 552.306 of the Government Code. See 
Gov't Code § 552.30 I (t). Furthermore, you have not demonstrated this office made an error 
in issuing the prior ruling. Nevertheless, we have determined the prior ruling should be 
corrected for purposes of due process. See id. §§ 552.306, .352. Accordingly, we hereby 
withdraw the prior ruling. This decision is substituted for Open Records Letter 
No. 2012-03327 and serves as the correct ruling. 

The City of Crowley (the "city"), which you represent, received a request for the employment 
file of a named former employee. You state some of the information has been released. You 
indicate the city has redacted some information pursuant to Open Records Decision No. 684 
(2009). 1 You claim the submitted information is excepted from disclosure under 
sections 552.101 and 552.102 ofthe Government Code. We have considered the exceptions 
you claim and reviewed the submitted information. 

IOpen Records Decision No. 684 serves as a previous determination to all governmental bodies 
permitting them to withhold certain categories of information, including an e-mail address of a member of the 
public under section 552.137 of the Government Code, without the necessity of requesting a decision from this 
office. See Open Records Decision No. 684 (2009). 
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Initially, we adJress the city's procedural obligations under the Act. Section 552.301 of the 
Government C)de prescribes the procedures that a governmental body must follow in asking 
this office to /:,ecide whether requested information is excepted from public disclosure. 
Pursuant to sec;tion 552.301 (e), a governmental body that receives a request for information 
it wishes to wi;~hhold under an exception to disclosure is required to submit to this office 
within fifteen t:usiness days of receiving the request (1) general written comments stating the 
reasons why th stated exceptions apply that would allow the information to be withheld, (2) 
a copy of the \Titten request for information, (3) a signed statement or sufficient evidence 
showing the dMe the governmental body received the written request, and (4) a copy of the 
specific infor51ation requested or representative samples, labeled to indicate which 
exceptions apply to which parts of the documents. Gov't Code § 552.301 (e). You state the 
city received tf.~ request for information on December 12, 2011. You inform this office the 
city observed l'Jlidays on December 23 and December 26, 2011. However, the city did not 
submit a cop~: of the information requested until March 8, 2012. See id. § 552.308 
(describing ru11";s for calculating submission dates of documents sent via first class United 
States mail, cO,lmon or contract carrier, or interagency mail). Consequently, we find the city 
failed to comp ,Y with the requirements of section 552.301 (e) of the Government Code. 

Pursuant to se ,;tion 552.302 of the Government Code, a governmental body's failure to 
comply with tb~ procedural requirements of section 552.301 results in the legal presumption 
the informatio', is public and must be released, unless a governmental body demonstrates a 
compelling re;son to withhold the information to overcome this presumption. See id. 
§ 552.302; Sir, mons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no 
pet.); Hancockv. State Bd of Ins. , 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no writ) 
(governmental.: body must make compelling demonstration to overcome presumption of 
openness purs mnt to statutory predecessor to section 552.302); Open Records Decision 
No. 630 (1994, Normally, a compelling reason exists when third-party interests are at stake 
or when inforuation is confidential under the Act or other law. Open Records Decision 
No. 150 (197~L The city raises sections 552.101 and 552.102 of the Government Code, 
which make if.formation confidential under the Act. Additionally, we note some of the 
submitted infc'mation may be subject to section552.117 and 552.136 of the Government 
Code, which a'so constitute compelling reasons against disclosure? Accordingly, we will 
consider these ··~xceptions for the submitted information. 

, 
Section 552.1 U of the Government Code excepts from disclosure "information considered 
to be confider ial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1' 1. This exception encompasses the Medical Practice Act (the "MPA"), 
subtitle B ofti~ie 3 of the Occupations Code. Section 159.002 of the MPA provides in part: 

2The Once ofthe Attorney General will raise mandatory exceptions on behalf ofa governmental body 
but ordinarily wi!' not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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(a) A ( )mmunication between a physicianand a patient, relative to or in 
connec-ion with any professional services as a physician to the patient, is 
confid/::1tial and privileged and may not be disclosed except as provided by 
this chtpter. 

(b) A [,cord of the identity, diagnosis, evaluation, or treatment of a patient 
by a ph: 'sician that is created or maintained by a physician is confidential and 
privileted and may not be disclosed except as provided by this chapter. 

" 

( c) A p~rson who receives information from a confidential communication 
or rec(';rd as described by this chapter, other than a person listed in 
Sectior~ 159.004 who is acting on the patient's behalf, may not disclose the 
informltion except to the extent that disclosure is consistent with the 
authori,c:ed purposes for which the information was first obtained. 

Occ. Code § 159.002(a)-(c). This office has concluded the protection afforded by 
section 159.00·~ extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). Medici! records must be released on receipt of the patient's signed, written consent, 
provided the rmsent specifies (1) the information to be covered by the release, (2) the 
reasons or pur~)oses for the release, and (3) the person to whom the information is to be 
released. See (cc. Code §§ 159.004, .005. Any subsequent release of medical records must 
be consistent Yith the purposes for which the governmental body obtained the records. See 
id. § 159.002( ); Open Records Decision No. 565 at 7 (1990). Upon review, we find the 
information w marked consists of medical records subject to the MP A. Accordingly, the 
city must wit} ;lold this information under section 552.101 of the Government Code in 
conjunction With the MPA, unless the city receives the proper consent for release that 
complies with ,~he MP A. Upon further review, we find none of the remaining information 
consists ofme,;ical records subject to the MPA. Accordingly, the city may not withhold the 
remaining infcnnation under section 552.101 of the Government Code on that basis. 

Section 552.1f1 of the Government Code also encompasses the doctrine of common-law 
privacy, whid,protects information if it (1) contains highly intimate or embarrassing facts, 
the publicatior, of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimateoncern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, n5 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be established. . Id. at 681-82. This office has found the 
following type. of information are excepted from n~Quired public disclosure under common­
law privacy: s.me kinds of medical information or information indicating disabilities or 
specific illnesss, see Open Records Decision Nos. 470 (1987) (illness from severe emotional 
and job-relatei. stress), 455 (1987) (prescription drugs, illnesses, operations, and physical 
handicaps); ard personal financial information not relating to the financial transaction 
between an in,lividual and a governmental body, see Open Records Decision Nos. 600 
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(1992),545 (1)90). We note this office has found the public has a legitimate interest in 
information rhating to employees of governmental bodies and their employment 
qualifications ,'indjob performance. See Open Records Decision Nos. 562 at 10 (1990), 542 
at 5 (1990); set' also Open Records Decision No. 423 at 2 (1984) (scope of public employee 
privacy is nanbw). This office also has stated there is a legitimate public interest in an 
employee's pa}ticipation in an insurance or retirement program funded in whole or in part 
by a governmcltal body. See ORD 600 at 9-12 (identifYing public and private portions of 
certain state personnel records). Upon review, we find the information we marked is highly 
intimate or emJarrassing and of no legitimate colicetn to the public. Accordingly, the city 
must withhold:the information we marked under section 552.101 of the Government Code 
in conjunction'vith common-law privacy. The remaining information is not highly intimate 
or embarrassii~~ or it is a legitimate public concern. Accordingly, the city may not withhold 
any of the rerr:\ining information under section 552.10 1 of the Government Code on that 
basis. 

Section 552.1 (\2( a) of the Government Code excepts from disclosure "information in a 
personnel file,\he disclosure of which would constitute a clearly unwarranted invasion of 
personal priv:cy." Gov't Code § 552.102(a). The Texas Supreme Court held 
section 552.1 OX a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the. Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Ge\ of Tex., 354 S.W.3d 336 (Tex. 2010). Upon review, we find the city must 
withhold the d"lte of birth we marked under section 552.1 02(a) of the Government Code. 

Section 552.1'7(a)(2) of the Government Code excepts from disclosure the home address, 
home telephor~ number, emergency contact information, social security number, and family 
member infonlation of a peace officer, as defined by article 2.12 of the Code of Criminal 
Procedure, reg~udless of whether the peace officer,made an election under section 552.024 
of the Goverrt,lent Code. Gov't Code § 552.117(a)(2); Open Records Decision No. 622 
(1994). The st ,)mitted information contains information pertaining to a former police officer 
for the city. H.,wever, we are unable to determine if this individual is still is a peace officer. 
Therefore, we' 'nust rule conditionally. Ifthe individual to whom this information relates is 
still a peace o:'tIcer, as defined by article 2.12 of the Code of Criminal Procedure, the city 
must withhold"the information we marked under section 552.117(a)(2) of the Government 
Code. If the pt:rson to whom the information relates is not a peace officer, then the city may 
not withhold tl'e information we marked on that basis. Notwithstanding the applicability of 
section 552.1 }7(a)(2), this individual's information is subject to section 552.117(a)(1) of the 
Government C,Jde. 

Section 552.17(a)(1) of the Government Code excepts from disclosure the home address 
and telephone~1Umber, emergency contact information, social security number, and family 
member inforr\ation of current or former officials or employees of a governmental body who 
request this int )rmation be kept confidential under section 552.024 of the Government Code. 
Gov't Code § 552.117(a)(1). Whether a particular piece of information is protected by 
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section 552.11
i
j must be determined at the time the request for it is made. See Open 

Records Deci:',ion No. 530 at 5 (1989). Thus, information may be withheld under 
section 552.11"(a)(1) only on behalf of a current or former employee who made a request 
for confidentia'.jty under section 552.024 prior to the date of the governmental body's receipt 
of the reque;t for the information. Information may not be withheld under 
section 552.11] (a)(1) on behalf of a current or former employee who did not timely request 
under section :~52.024 the information be kept confidential. Accordingly, if the individual 
whose inform,/tion is at issue made a timely election under section 552.024, the city must 
withhold the irformation we marked under section 552.117(a)(1) of the Government Code. 
If the individu:;il did not make a timely election, the city may not withhold the information 
we marked uni'er section 552.117(a)(1) of the Government Code. 

t 
" 

Section 552.L;'6(b) of the Government Code provides, "[n]otwithstanding any other 
provision of [the Act], a credit card, debit card, charge card, or access device number that is 
collected, assec;nbled, or maintained by or for a governmental body is confidential." Gov't 
Code § 552.1'6(b); see id. § 552.136(a) (defining "access device"). This office has 
concluded ins;;rance policy numbers constitute access device numbers for purposes of 
section 552.13'). Accordingly, the city must withhold the insurance policy number we have 
marked under 'ection 552.136 of the Government Code. 

In summary, ,(he city must withhold the medical records we have marked under 
section 552.1 (1 of the Government Code in conjunction with the MPA, unless the city 
receives the pr'per consent for release that complies with the MP A. The city must withhold 
the informatio'.i we marked under section 552.10 1 of the Government Code in conjunction 
with common'law privacy. The city must withhold the information we marked under 
section 552.1 O'! of the Government Code. If the individual whose personal information we 
marked is still 1 peace officer, as defined by article 2.12 of the Code of Criminal Procedure, 
the city must \vithhold the information we marked under section 552.117(a)(2) of the 
Government C:ode. If the individual is not a peace officer, but he made a proper election 
under section; 52.024, the city must withhold the personal information we marked under 
section 552.11 ~'(a)(1) of the Government Code.3 The city must withhold the insurance policy 
number we n'lrked under section 552.136 of the Government Code. The remaining 
information mlst be released. 

This letter rulig is limited to the particular inforlnation at issue in this request and limited 
to the facts as·<)resented to us; therefore, this ruling must not be relied upon as a previous 
determinatiorregarding any other information or any other circumstances. 

3Regard:;ss of the applicability of either subsections 552.117(a)(\) or 552.117(a)(2), the city may 
withhold the soci~ security number ofa living person under section 552.147 of the Government Code, without 
requesting a decilOn from this office. See Gov't Code § 552.147(b). 
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This ruling tri;gers important deadlines regarding the rights and responsibilities of the 
governmental~~'ody and of the requestor. For more information concerning those rights and 
responsibilitiel~, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-ftS39. Questions concerning the allowable charges for providing public 
information urljer the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney C;~neral, toll ' eat (888) 672-6787. 

Neal Falgoust' 
Assistant Atto1:Tley General 
Open Records ,'Division 

NF/ag 

Ref: ID# 44;Y 126 

Enc. Submir"ed documents 

c: Reque~,or 

(w/o er':::losures) 


