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Mr. Michael R. Willis

Sanford Kuhl Hagan Kugle Parkler Kahn LLP
For Harris County Water Control and
Improvement District No. 132

1980 Post Oak Boulevard, Suite 1380
Houston, Texas 77056

0OR2012-03440
Dear Mr. Willis:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 447147.

The Harris County Water Control and Improvement District No. 132 (the “district”), which
you represent, received a request for a specified proposed lease agreement, and all
correspondence pertaining to the proposed lease agreement. You claim the submitted
information is excepted from disclosure under section 552.105 ofthe Government Code. We
have considered the exception you claim and reviewed the submitted information.

Initially, you state you have informed the requestor that portions of the requested information
are available on the district’s website. We note that section 552.228 of the Government
Code requires a governmental body to provide a requestor with a “suitable copy” of
requested public information. Gov’t Code § 552.228(a). We also note that “[a] public
information officer does not fulfill his or her duty under the Act by simply referring a
requestor to a governmental body’s website for requested public information.” Open
Records Decision No. 682 at 7 (2005). Instead, section 552.221 of the Government Code
requires a governmental body “to either provide the information for inspection or duplication
in its offices or to send copies of the information by first class United States mail.” Id.; see
Gov’t Code § 552.221(b). Thus, the district must provide access to or copies of the
responsive information you state is on the district’s website to the requestor; however, we
note that a requestor may agree to accept information on a governmental body’s website in
fulfillment of a request for information under the Act. ORD 682 at 7.

Section 552.105 excepts from disclosure information relating to:
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(1) the location of real or personal property for a public purpose prior to
public announcement of the project; or

(2) appraisals or purchase price of real or personal property for a public
purpose prior to the formal award of contracts for the property.

Gov’t Code § 552.105. Section 552.105 is designed to protect a governmental body’s
planning and negotiating position with respect to particular transactions. Open Records
Decision Nos. 564 at 2 (1990), 357 (1982), 310 (1982). Information that is excepted from
disclosure under section 552.105 that pertains to such negotiations may be excepted from
disclosure so long as the transaction relating to that information is not complete. See
ORD 310. But the protection offered by section 552.105 is not limited solely to transactions
not yet finalized. This office has held that section 552.105 applies to leases as well as
purchases of real estate. See Open Records Decision No. 348 (1982). A governmental body
may withhold information “which, if released, would impair or tend to impair [its] ‘planning
and negotiating position in regard to particular transactions.”” ORD 357 at 3 (quoting Open
Records Decision No. 222 (1979)). The question of whether specific information, if publicly
released, would impair a governmental body’s planning and negotiating position with regard
to particular transactions is a question of fact. Accordingly, this office will accept a
governmental body’s good-faith determination in this regard, unless the contrary is clearly
shown as a matter of law. See ORD 564.

You explain the submitted information relates to a lease agreement which is not yet finalized.
You state release of the submitted information prior to completion of the transaction would
impair the district’s negotiating position. Upon review, we agree release of portions of the
submitted information, which we have marked, could jeopardize the district’s bargaining
position with respect to the ongoing negotiations. Accordingly, the district may withhold the
information we have marked under section 552.105 of the Government Code. However, as
previously noted, the district has made information pertaining to approved portions of the
lease public via the district’s website. Thus, we find you have failed to demonstrate the
remaining information is excepted from disclosure under section 552.105(1) of the
Government Code. Further, the remaining information does not contain pricing information
for section 552.105(2) purposes. Accordingly, the district may not withhold the remaining
information under section 552.105 of the Government Code.

We note the remaining information contains e-mail addresses of members of the public.'
Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). Gov’t Code § 552.137(a)-(c).
We note section 552.137 is not applicable to an institutional e-mail address, an Internet

"The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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website address, the general e-mail address of a business, an e-mail address of a person who
has a contractual relationship with a governmental body, or an e-mail address maintained by
a governmental entity for one of its officials or employees. The e-mail addresses we have
marked are not a type specifically excluded by section 552.137(c). Accordingly, the district
must withhold the e-mail addresses we have marked under section 552.137 of the
Government Code unless the owners of the addresses have affirmatively consented to their
release under section 552.137(b).?

In summary, the district may withhold the information we have marked under
section 552.105 ofthe Government. The district must withhold the e-mail addresses we have
marked under section 552.137 of the Government Code, unless the owners have consented
to their release. The district must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

A A BT oo
Cynthia G. Tynan ‘
Assistant Attorney General

Open Records Division

CGT/em
Ref: ID# 447147
Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including an e-mail address
of a member of the public under section 552.137 of the Government Code, without the necessity of requesting
an attorney general decision.



