GREG ABBOTT

March 14, 2012

Mr. Vince Ryan

County Attorney

County of Harris

1019 Congress, 15" Floor
Houston, Texas 77002

OR2012-03787
Dear Mr. Ryan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned 1D# 447950.

The Office of the Harris County Purchasing Agent (the “county”) received a request for
information pertaining to a specified request for proposals.! You indicate you have released
some of the requested information. You state that, although the county takes no position
with respect to the remaining requested information, it may implicate the interests of
Phamatech, Inc. (“Phamatech™). Accordingly, you state, and provide documentation
demonstrating, the county notified Phamatech of the request for information and of its right
to submit arguments stating why its information should not be released. See Gov’t Code
§ 552.305 (permitting interested third party to submit to attorney general reasons why
requested information should not be released); Open Records Decision No. 542 (1990)
(determining statutory predecessor to section 552.305 permits governmental body to rely on

"You indicate the county sought and received clarification of the request for information. See Gov't
Code § 552.222(b) (stating that if information requested is unclear to governmental body or if a large amount
of information has been requested, governmental body may ask requestor to clarify or narrow request, but may
not inquire into purpose for which information will be used); City of Dallas v. Abbott, 304 S.W.3d 380
(Tex. 2010) (holding that when governmental entity, acting in good faith, requests clarification of unclear or
overbroad request for public information, ten-business-day period to request attorney general opinion is
measured from date the request is clarified or narrowed).
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interested third party to raise and explain applicability of exception in certain circumstances).
We have reviewed the submitted information and the arguments submitted by Phamatech.

Initially, Phamatech seeks to withhold information the county did not submit for our review.
Because such information was not submitted by the governmental body, this ruling does not
address that information and is limited to the information submitted as responsive by the
county. See Gdﬁv’t Code § 552.301(e)(1)}(D) (governmental body requesting decision from
Attorney General must submit copy of specific information requested).

We understand Phamatech argues some of its information is confidential because Phamatech
intended it to bP seen by only the county. We note information is not confidential under the
Actsimply because the party submitting the information anticipates or requests that it be kept
confidential. See Indus. Found. v. Tex. Indus. Accident Bd, 540 S.W.2d 668, 677
(Tex. 1976). In other words, a governmental body cannot, through an agreement or contract,
overrule or repeal provisions of the Act. See Attorney General Opinion JM-672 (1987);
Open Records Decision Nos. 541 at 3 (1990) (“[T]he obligations of a governmental body
under [the predecessor to the Act] cannot be compromised simply by its decision to enter into
a contract.”), 203 at 1 (1978) (mere expectation of confidentiality by person supplying
information does not satisfy requirements of statutory predecessor to Gov’t Code § 552.110).
Consequently, unless the information at issue comes within an exception to disclosure, it
must be released, notwithstanding any expectation or agreement to the contrary.

Phamatech raises section 552.101 of the Government Code for some of its information.
Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. However, Phamatech has not pointed to any statutory confidentiality
provision, nor are we aware of any, that would make any of the submitted information
confidential for purposes of section 552.101. See, e.g., Open Records Decision Nos. 611 at 1
(1992) (commén-law privacy), 600 at 4 (1992) (constitutional privacy), 478 at 2 (1987)
(statutory confiﬁsﬁentiality). In addition, we note this office has concluded section 552.101
does not encompass other exceptions found in the Act, such as section 552.110 of the
Government Cede. Therefore, the county may not withhold any of the submitted information
under section 552.101 of the Government Code.

We understand Phamatech to raise subsection 552.110(b) of the Government Code.
Section 552.110(b) protects “[clommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. /d.; see also Open Records Decision No. 661
at 5-6 (1999) (business enterprise must show by specific factual evidence that release of
information would cause it substantial competitive harm).
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Phamatech contends some of its information is excepted under section 552.110(b) based on
the holding in National Parks & Conservation Association v. Morton, 498 F.2d 765 (D.C.
Cir. 1974). The National Parks test provides that commercial or financial information is
confidential if disclosure of information is likely to impair a governmental body’s ability to
obtain necessary information in future. /d. at 770. However, section 552.110(b) has been
amended since the issuance of National Parks. Section 552.110(b) now expressly states the
standard for excepting from disclosure confidential information. The current statute does not
incorporate this aspect of the National Parks test; it now requires only a specific factual
demonstration that release of the information in question would cause the business enterprise
that submitted the information substantial competitive harm. See ORD 661 at 5-6
(discussing enactment of section 552.110(b) by Seventy-sixth Legislature). Thus, the ability
of a governmental body to obtain information from private parties is no longer a relevant
consideration under section 552.110(b). Id. Therefore, we will consider only Phamatech’s
interests in its swn information.

Phamatech contends some of its information, including some of its pricing information and
client list, is cornmercial or financial information, release of which would cause Phamatech
competitive harm. Upon review Phamatech’s arguments, we conclude Phamatech has
established the release of the pricing information and the client information we have marked
would cause it substantial competitive injury. Accordingly, the county must withhold the
information we have marked under section 552.110(b). However, we find that Phamatech
has not made the specific factual or evidentiary showings required by section 552.110(b) that
release of any of its remaining information would cause the company substantial competitive
harm. See Open Records Decision No. 319 at 3 (1982) (statutory predecessor to
section 552.110 generally not applicable to information relating to organization and
personnel, market studies, professional references, and qualifications and experience).
Furthermore, we note Phamatech has published the identity of some of its clients on its
website, making this information publically available. Phamatech does not explain how
release of any of the information it has made public on its website would cause the company
substantial competitive harm. Therefore, the county may not withhold any of Phamatech’s
remaining infoﬁmation under section 552.110(b) of the Government Code.

We note portions of the remaining information are subject to section 552.136 of the
Government Code.> Section 552.136 states, “Notwithstanding any other provision of this
chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b); see also id § 552.136(a) (defining “access device”). This office has
determined ar¢ insurance policy number is an access device for the purposes of

’The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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section 552.136. Accordingly, the county must withhold the insurance policy numbers we
have marked under section 552.136 of the Government Code.

In summary, the county must withhold the information we have marked under
sections 552.1%0(b) and 552.136 of the Government Code. The county must release the
remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Open Records Division

LEH/ag
Ref: ID# 447950
Enc. Submitﬁtcd documents

c: Requestor
(w/o enclosures)

Mr. Bruce M. Glasser
General Counsel
Phamatech, Inc.

10151 Barnes Canyon Road
San Diego, California 92121
(w/o enclosures)



