ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

March 21, 201%
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Ms. Melody G¢Chappell

Wells, Peyton,<Greenberg & Hunt, L.L.P.
P.O. Box 3708+

Beaumont, Texas 77704-3708

OR2012-04177
Dear Ms. Chagpell:

You ask whet}:"’fer certain information is subject to required public disclosure under the
Public Informa 1on Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 4%8431.

The Beaumont independent School District (the “district”), which you represent, received
a request for a‘ e-mails sent or received by two named individuals from a specified time
period.! You siate you have released some of the requested information to the requestor.
You indicate th= district has withheld student-identifying information pursuant to the Family
Educational Rights and Privacy Act (“FERPA”), section 1232g of title 20 of the United
States Code.>" You claim that the submitted information is not subject to the Act.
Alternatively, ou claim that portions of the submitted information are excepted from

'"You stai the district sought and received clarification of the request for information. See Gov’t Code
§ 552.222(b) (staring that if information requested is unclear to governmental body or if a large amount of
information has been requested, governmental body may ask requestor to clarify or narrow request, but may
not inquire into putpose for which information will be used).

’The Un:ied States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this offi“e FERPA does not permit state and local educational authorities to disclose to this office,
without parental c; asent, unredacted, personally identifiable information contained in education records for the
purpose of our re’ 1ew in the open records ruling process under the Act. The DOE has determined FERPA
determinations mi st be made by the educational authority in possession of the education records. We have
posted a copy -of the letter from the DOE to thisoffice on the Attorney General's website:
http://www.oag st ‘te.tx.us/open/20060725usdoe. pdf.
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disclosure undii:r section 552.137 of the Government Code. We have considered your
arguments and.reviewed the submitted information.

Initially, we address your contention the submitted e-mails are not subject to the Act. The
Act applies to public information,” which is defined in section 552.002 of the Government
Code as “information that is collected, assembled, or maintained under a law or ordinance
or in connection with the transaction of official business: (1) by a governmental body; or (2)
for a governmental body and the governmental body owns the information or has a right of
accesstoit.” Gov’t Code § 552.002. Thus, virtually all of the information in a governmental
body’s physical possession constitutes public information and, thus, is subject to the Act.
Id. § 552.002(2)(1); see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The
Act also encorr:passes information that a governmental body does not physically possess, if
the informatios is collected, assembled, or maintained for the governmental body, and the
governmental “hody owns the information or has a right of access to it. Gov’t Code
§ 552.002(a)(Z); see Open Records Decision No. 462 at 4 (1987).

You state the:submitted e-mails are “personal in nature and do not constitute public
information.” Based on your representations and our review, we agree some of the submitted
information dces not constitute “information that is collected, assembled, or maintained
under a law or sirdinance or in connection with the transaction of official business” by or for
the district. See Gov’t Code § 552.021; see also Open Records Decision No. 635 (1995)
(statutory predecessor not applicable to personal information unrelated to official business
and created or'maintained by state employee involving de minimis use of state resources).
We further nof%i the submitted information includes a computer password. In Open Records
Decision No. 581 (1990), this office determined that certain computer information, such as
source codes, documentation information, and other computer programming, that has no
significance other than its use as a tool for the maintenance, manipulation, or protection of
public property is not the kind of information made public under section 552.021 of the
Government _@0de. Based on the reasoning in this decision and our review of the
information at issue, we determine the computer password does not constitute public
information urder section 552.002 of the Government Code. Therefore, the e-mails and
computer password we have marked are not subject to the Act and need not be released in
response to this request.” However, upon review, we find the remaining information was
collected or asiembled or is maintained in connection with the transaction of official district
business; thus: the remaining information constitutes “public information™ as defined by
section 552.00%(a). Accordingly, this information is subject to the Act and must be released,
unless the infctmation falls within an exception to public disclosure under the Act. See
Gov’t Code §252.305(b).
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*As we zre able to make this determination, we need not address your argument against disclosure of
this information.
‘x

e
#



Ms. Melody G: Chappell - Page 3

Section 552.117(a)(1) of the Government Code excepts from disclosure the home addresses
and telephone rumbers, emergency contact information, social security numbers, and family
member informiation of current or former officials or employees of a governmental body who
request that thiz information be kept confidential under section 552.024 of the Government
Code.* Id & 552.117. Whether a particular piece of information is protected by
section 552.117(a)(1) must be determined at the time the request for information is made.
See Open Recc_‘;rds Decision No. 530 at 5 (1989). Thus, information may only be withheld
under section #52.117(a)(1) on behalf of a current or former employee who made a request
for confidentiality under section 552.024 prior to the date of the governmental body’s receipt
of the request for information. Therefore, to the extent the individual concerned timely
requested confidentiality under section 552.024, the district must withhold the information
we have mark%,d under section 552.117(a)(1) of the Government Code. To the extent the
named individial did not timely request confidentiality under section 552.024, the district
may not Withhi»ld the marked information under section 552.117(a)(1).

Section 552.157 of the Government Code excepts from disclosure “an e-mail address of a
member of the’public that is provided for the purpose of communicating electronically with
a governmenta! body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’'t Code
§ 552.137(a)-(c). Upon review, we have marked an e-mail address that does not appear to
be of a type s*ecifically excluded by section 552.137(c). Accordingly, the district must
withhold the ¢-mail address we have marked under section 552.137, unless the owner
affirmatively chnsents to its public disclosure.’

In summary, th:2 e-mails and computer password we have marked are not subject to the Act
and need not-be released. To the extent the individual concerned timely requested
confidentiality' under section 552.024 of the Government Code, the district must withhold
the informatio* we have marked under section 552.117(a)(1) of the Government Code. The
district must withhold the e-mail address we have marked under section 552.137 of the
Government Code, unless the owner affirmatively consents to its public disclosure. The
remaining infermation must be released.

This letter ruli%;,ig is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination tegarding any other information or any other circumstances.

*The Ofﬁce of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987).

SWe not? this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bogiies authorizing them to withhold ten categories of information, including an e-mail address
of a member of the public under section 552.137 of the Government Code, without the necessity of requesting
an attorney generzl decision.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental Efsody and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information urider the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney Ge=neral, toll free, at (888) 672-6787.

Sincerely,

Lah >

Sarah Casterlitie
Assistant Attofney General
Open Records Division

SEC/som |
Ref: ID# 44%431
Enc. Submiéted documents
c: Requeg‘;or
(w/o e;jclosures)
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