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March 22, 20 q 

" 
Mr. Dallas W. rharpe 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Assistant Criml?al District Attorney 
Smith County ; 
100 North Bro;;'dway, 4th Floor 
Tyler, Texas 7:"702 

Dear Mr. Tharpe: 

0R2012-04267 

You ask wheti)er certain information is subject to required public disclosure under the 
Public Informa::,10n Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 4~·8698. 

The Lindale Police Department (the "department") received a request for eight categories of 
information related to the arrest of the requestor's client. You claim that the submitted 
information is excepted from disclosure under sections 552.1 01,552.1 03, and 552.108 of the 
Government Code. 1 We have considered the exceptions you claim and reviewed the 
submitted information. 

Initially, we nf)te some of the submitted information, which we have marked, is not 
responsive bec~'use it was created after the date the department received the instant request 
or does not per\ain to the arrest of the requestor's client. The department need not release 
this non-respo/sive information in response to this request, and this ruling will not address 
that informatio·!. 

Next, we. mu: address the department's obligations under section 552.301 of the 
Government C~,de, which prescribes the procedures that a governmental body must follow 
in asking this ()ffice to decide whether requested information is excepted from public 

.' " . . , 

IAlthougil you also raise section 552.1175 of the Government Code, you have not submitted any 
arguments explain'ng how this exception applies to the submitted information. Therefore, we presume you have 
withdrawn your cihim under this exception. See Gov't Code §§ 552.301, .302. 
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disclosure. Section 552.301(b) requires that a governmental body ask for a decision from 
this office andistate the exceptions that apply within ten business days of receiving the 
written request. See Gov't Code § 552.301(b). Pursuant to section 552.301(e) of the 
Government ~~de, a governmental body is required to submit to this office within fifteen 
business days of receiving the request (1) general written comments stating the reasons why 
the stated exceptions apply that would allow the information to be withheld, (2) a copy ofthe 
written request for information, (3) a signed statement or sufficient evidence showing the 
date the governmental body received the written request, and (4) a copy of the specific 
information requested or representative samples, labeled to indicate which exceptions apply 
to which parts of the documents. See id § 552.301(e). You state the department received 
the request for information on December 20, 2011. You inform our office the 
requestor agreed to extend the deadlines for requesting a decision from this office until 
January 19, 2012. We note that the deadlines prescribed by section 552.301 are fixed by 
statute and cannot be altered by agreement. See Attorney General Opinion JM-672 (1987); 
Open Records Decision Nos. 541 at 3 (1990) (obligations of a governmental body under 
predecessor to Act cannot be compromised simply by decision to enter into contract), 514 
at 102 (1988). The department did not request a ruling from this office or submit the 
information required by section 552.301(e) until January 17, 2011. See Gov't Code 
§ 552.308 (describing rules for calculating submission dates of documents sent via first class 
United States mail, common or contract carrier, or interagency mail). Consequently, we find 
the department Jailed to comply with the requirements of section 552.301. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of the Act results in the legal presumption that the 
requested information is public and must be released unless the governmental body 
demonstrates a compelling reason to withhold the information from disclosure. See id 
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, no 
pet.); HancockY. State Ed a/Ins., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, no 
writ) (governmental body must make compelling demonstration to overcome presumption 
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision 
No. 319 (1982). The presumption that information is public under section 552.302 can be 
overcome by demonstrating that the information is confidential by law or third-party interests 
are at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982). Although 
you raise secti6ns 552.103 and 552.108 of the Government Code, these exceptions are 
discretionary irrnature. Sections 552.103 and 552.108 serve only to protect a governmental 
body's interests and may be waived; as such, they do not constitute compelling reasons to 
withhold information for purposes of section 552.302. See Dallas Area Rapid Transit v. 
Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) 
(governmental body may waive section 552.103); Open Records Decision Nos. 665 at 2 n.5 
(2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary 
exceptions), 177 at 3 (1977) (statutory predecessor to section 552.108 subject to waiver). 
Accordingly, the department may not withhold the responsive information pursuant to 
section 552.1 OJ or section 552.1 08. However, because sections 552.101 and 552.130 of the 
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Government Code can provide compelling reasons to withhold information, we will address 
the applicability of these exceptions.2 

We next noteihat the department has redacted portions of the responsive information. 
Pursuant to section 552.301 of the Government Code, a governmental body that seeks to 
withhold reque~ted information must submit to this office a copy ofthe information, labeled 
to indicate which exceptions apply to which parts of the copy, unless the governmental body 
has received a:- previous determination for the information at issue. See Gov't Code 
§ 552.301(a), (e)(1 )(D). You do not assert, nor does our review of our records indicate, that 
the departmenfis authorized to withhold the redacted information without first seeking a 
ruling from this office. See id § 552.301(a); Open Records Decision No. 673 (2000). As 
such, this type of information must be submitted in a manner that enables this office to 
determine whether the information comes within the scope of an exception to disclosure. 
Because we are able to discern the nature of the redacted information, we will address its 
public availability. In the future, the department should refrain from redacting responsive 
information that it submits to this office in connection with a request for an open records 
ruling, unless the information is the subject of a previous determination under 
section 552.301 of the Government Code or may be withheld pursuant to statutory authority. 
See Gov't Code §§ 552.301 (e)(1)(D), .302. Failure to do so may result in the presumption 
the redacted information is public. See id § 552.302. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Id 
§ 552.101. This section encompasses information other statutes make confidential, such as 
the Medical Pntctice Act (the "MP A"), subtitle B of title 3 of the Occupations Code, which 
governs access to medical records. See Occ. Code §§ 151.001-165.160. Section 159.002 of 
the MP A provides in part the following: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or recOrd as described by this chapter, other than a person listed in 
Section.'159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id § 159.002(b), (c). Information that is subject to the MP A includes both medical records 
and informati6n obtained from those medical records. See id §§ 159.002, .004; Open 

2The Office ofthe Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily wm~not raise other exceptions_ See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). -! 

'c 
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Records Decision No. 598 (1991). This office has determined the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of ~ physician. See Open Records Decision Nos. 487 (1988), 370 (1983), 343 
(1982). This "office has determined that in governing access to a specific subset of 
information, the MP A prevails over the more general provisions of the Act. See Open 
Records Decision No. 598 (1991). Pursuant to the MPA, medical records must be released 
upon the patient's signed, written consent, provided that the consent specifies 
(1) the information to be covered by the release, (2) reasons or purposes for the release, 
and (3) the person to whom the information is to be released. See Occ. Code 
§§ 159.004, .005. Any subsequent release of medical records must be consistent with the 
purposes for wljich the governmental body obtained the records. See id. § 159 .002( c); Open 
Records Decisi'on No. 565 at 7 (1990). Upon review, we find the information we have 
marked constitl.\tes the requestor's client's medical records. The department must withhold 
this information under section 552.101 of the Government Code in conjunction with 
section 159.002 of the Occupations Code unless it receives written consent for the release 
of the record th~t complies with sections 159.004 and 159.005 of the MPA. 

Section 552.101 of the Government Code also encompasses criminal history record 
information ("CHRl") generated by the National Crime Information Center or by the Texas 
Crime Information Center. Title 28, part 20 of the Code of Federal Regulations governs the 
release of CHP~I states obtain from the federal government or other states. Open Records 
Decision No. 5~5 (1990). The federal regulations allow each state to follow its individual 
law with resper:{ to CHRl it generates. Jd. Section 411.083 of the Government Code deems 
confidential CHRI the Texas Department of Public Safety ("DPS") maintains, except DPS 
may disseminate this information as provided in chapter 411, subchapter F of the 
Government Code. See Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a) 
authorize a crirninaljustice agency to obtain CHRl; however, a criminal justice agency may 
not release CHRl except to another criminal justice agency for a criminal justice purpose. 
See id. § 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are 
entitled to obtain CHRl from DPS or another criminal justice agency; however, those entities 
may notrelease'CHRl except as provided by chapter411. See generally id. §§ 411.090-.127. 
Furthermore, aily CHRI obtained from DPS or any other criminal justice agency must be 
withheld under, section 552.101 of the Government Code in conjunction with chapter 411, 
subchapter F. Opon review, we find a portion of the submitted information, which we have 
marked, constitlltes CHRl which the department must withhold under section 552.1 01 of the 
Government Code in conjunction with chapter 411 of the Government Code. 

Section 552.130 of the Government Code excepts from disclosure information that relates 
to a motor vehicle operator's or driver's license or permit or a motor vehicle title or 
registration issiJed by an agency of this state or another state or country. Jd. § 552.l30(a). 
Upon review, ~-e find the department must withhold the information we have marked and 
indicated undet.section 552.130 of the Government Code. 
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In summary, the department may only release the marked medical records if it receives 
proper consent,pursuant to the MP A. The department must withhold the information we 
have marked ull:der section 552.1 01 of the Govermi1ent Code in conjunction with chapter 411 
of the Governrhent Code. The department must withhold the information we have marked 
and indicated upder section 552.130 of the Government Code. The remaining information 
must be released.3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as 'P.resented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

:~ 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmentalljody and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information ul1der the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

:J:d.~ 
Sarah Caster1in~ 
Assistant Attorney General 
Open Records Division 

SEC/som 

Ref: ID# 448698 
: \' 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

-,' .~ 

3We note the remaining information contains a social security number which does not belong to the 
requestor's client.. Section 552. 147(b ) of the Government Code authorizes a governmental body to redact a 
living person's social security number from public release without the necessity of requesting a decision from 
this office under tj:Ie Act. See Gov't Code § 552.147. Furthermore, we note some of the information being 
released contains :information to which the requestor has a special right of access. See id § 552.023(a). 
Because the requestor has a right of access to this information that would be confidential with respect to the 
general public, iftre department receives another request fOf this information from a different requestor, the 
department must <I;gain seek a ruling from this office. 


