
March 23, 20C 

Ms. LeAnne UJndy 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Attorney for Klein Independent School District 
Rogers, Morris'& Grover, LLP 
5718 Westhein':.er Road, Suite 1200 
Houston, Texas 77057 

Dear Ms. Lundy: 

0R2012-04283 

You ask whether certain information is subject to required public disclosure under the 
Public Informa:'ion Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 4:9081. 

, 

The Klein Ind'~pendent School District (the "district"), which you represent, received a 
request from i.n investigator with the Texas Education Agency ("TEA") for specified 
information peitaining to a named former district employee. You state some information has 
been released,'· and that you have withheld certain information by agreement with the 
requestor. Y <?u claim the submitted information is excepted from disclosure under 
section 552.10; of the Government Code. We have considered the claimed exception and 
reviewed the si&bmitted information. , 

Initially, we ll('lte the United States Department of Education Family Policy Compliance 
Office has inf(jrmed this office that the Family Educational Rights and Privacy Act 
("FERP A") do,,;s not permit state and local educational authorities to disclose to this office, 
without parental or an adult student's consent, umedacted, personally identifiable 
information coritained in education records for the purpose of our review in the open records 
ruling process : under the Act. 1 Consequently, state and local educational authorities that 

IA COP);: of this letter may be found on the Office of the Attorney General's website at 
http://www.oag.st:·te.tx.us/openl20060725usdoe.pdf. 
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receive a request for education records from a member of the public under the Act must not 
submit education records to this office in umedacted form, that is, in a form in which 
"personally identifiable information" is disclosed. See 34 C.F.R. § 99.3 (defining 
"personally identifiable information"). Because our office is prohibited from reviewing these 
records to deterinine whether appropriate redactions under FERP A should be made, we will 
not address the applicability ofFERPA to any of the submitted responsive records. See 20 
U.S.C. § 1232g(a)(1)(A). Such determinations under FERPA must be made by the 
educational authority in possession ofthe education records. However, we will address your 
arguments against disclosure of the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." This 
section encompasses information protected by other'statutes, including section21.355 of the 
Education Code. Section 21.355(a) provides "[a] document evaluating the performance of 
a teacher or administrator is confidential." Educ. Code § 21.355(a). The Third Court of 
appeals has co~c1uded that a written reprimand constitutes an evaluation for purposes of 
section 21.35 5as it "reflects the principal's judgment regarding [a teacher's] actions, gives 
corrective direction, and provides for further review." N E. Indep. Sch. Dist. v. Abbott, 212 
S.W.3d 364 (T!;x. App.-Austin 2006, no pet.). This office has interpreted section 21.355 
to apply to any document that evaluates, as that term is commonly understood, the 
performance of a teacher. See Open Records Decision No. 643 at 3 (1996). We also 
determined a "teacher" for purposes of section 21.355 means a person who (1) is required 
to and does in fact hold a teaching certificate under subchapter B of chapter 21 of the 
Education Code or a school district teaching permit under section 21.055 and (2) is engaged 
in the process 6fteaching, as that term is commonly defined, at the time of the evaluation. 
See id. at 4. 

You assert the 'documents in Exhibit B evaluate the performance of the former employee. 
You state the ethployee at issue held a teacher's certificate under chapter 21 of the Education 
Code and was performing the functions of a teacher at the time of the evaluations. However, 
we note Exhibit B consists of documents regarding an investigation of alleged wrongdoing 
by the former;; employee. This information does not constitute an evaluation of the 
individual's performance as a teacher for the purposes of section 21.355. Accordingly, we 
find you have· failed to demonstrate Exhibit B constitutes teacher evaluations subject to 
section 21.355 of the Education Code, and it may not be withheld under section 552.101 of 
the Government Code on that basis. As you raise no additional exceptions to disclosure for 
Exhibit B, it mtist be released to the requestor. 

Section 552.1 OJ of the Government Code also encompasses chapter 411 of the Government 
Code, which authorizes the Texas Department of Public Safety ("DPS") to compile and 
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maintain criminal history record information ("CHRI") from law enforcement agencies 
throughout the state and to provide access to authorized persons to federal criminal history 
records. See Gov't Code § § 411.042, .087. Section 411.0845 of the Government Code 
provides in relevant part: 

'. 
(a) [DPS] shall establish an electronic clearinghouse and subscription service 
to provide [CHRI] to a particular person entitled to receive [CHRI] and 
updates, to a particular record to which the person has subscribed under this 
subchapter. 

(b) On' receiving a request for [CHRI] from a person entitled to such 
information under this subchapter, [DPS] shall provide through the electronic 
clearinghouse: 

(1) the [CHRI] reported to [DPS] or the Federal Bureau of 
Investigation relating to the individual who is the subject of 
the request; or 

(2) a statement that the individual who is the subject of the 
request does not have any [CHRI] reported to[DPS] or the 
Federal Bureau ofInvestigation.' 

(d) [DPS] shall ensure that the information described by Subsection (b) is 
provideil only to a person otherwise entitled to obtain [CHRI] under this 
subchapter. Information collected under this section is confidential and is not 
subject to disclosure under [the Act]. 

Id. § 411.0845(a)-(b), (d). Section 411.097(b) of the Government Code provides in part "[a] 
school district .. · .. is entitled to obtain from [DPS CHRI] maintained by [DPS] that the 
district ... is required or authorized to obtain under Subchapter C, Chapter 22, Education 
Code, that relates to a[n] ... employee of the district[.]" Id. § 411.097(b). Section 22.083 
of the Education Code requires a school district to obtain CHRI of a district employee. Educ. 
Code § 22.083~a)-(a-1). Section 411.097 provides in relevant part: 

[CHRI] obtained by a school district . . . in the original form or any 
subseqtient form: 

: f.I) may not be released to any person except: 
~ 
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(A) the individual who is the subject of the 
information; 
(B) the Texas Education Agency; 

(C) the State Board for Educator Certification; 

(D) the chief personnel officer of the 
transportation company, if the information is 
obtained under Subsection (a)(2); or 

(E) by court order [and] 

(2) is not subject to disclosure as provided by Chapter 552[.] 

Gov't Code § 411.097( d). You state Exhibit C consists of information the district obtained 
from DPS in c:iccordance with chapter 22 of the Education Code. We find Exhibit C 
constitutes CHRI for purposes of chapter 411 of the Government Code. Accordingly, this 
information is generally confidential under section 552.101 of the Government Code in 
conjunction with sections 411.0845 and 411.097(d) of the Government Code. See Gov't 
Code § 411.097; see also Educ. Code § 22.08391(d) (stating CHRI received by school 
district under stlbchapter C of chapter 22 of Education Code is subj ect to section 411. 097 (d) 
of Government Code). 

However, as noted, the requestor is a TEA investigator. Section 411.097(d) governs the 
release of CHRI by a school district. Pursuant to section 411.097(d)(1)(B), TEA is 
authorized to obtain from the district the CHRI the district obtained from DPS's electronic 
clearinghouse. Gov't Code § 411.097; see also Educ. Code § 22.08391(d); Gov't Code 
§ 411.0901 (T,EA entitled to obtain CHRI from DPS on certain school employees or 
applicants for e~ployment). Therefore, this CHRI obtained pursuant to section 411.0845 is 
subjectto rele4'}e to this requestor under section 411.097(d)(1)(B). Therefore, Exhibit C 
must be releas~d to this requestor in its entirety. 

( 

In summary, the district must release Exhibits Band C to the requestor in their entirety. 

This letter rulirig is limited to the particular information at issue in this request and limited 
to the facts as ~resented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
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at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Misty Haberer Barham 
Assistant Attorney General 
Open Records Division 

MHB/som 

Ref: ID # 449081 

Enc. Submitted documents 

c: Requestor 
(w/o enClosures) 


