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Mr. Thomas D. McClure The ruling you have requested has been
Assistant General Counsel amended as a result of litigation and has

Texas Department of State Health Services been attached to this document.
P.O. Box 149347

Austin, Texas 78714-9347
OR2012-04340
Dear Mr. McClure:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned 1D# 448516 (DSHS File 19842/2012).

The Texas Department of State Health Services (the “department™) received arequest for any
e-mails sent and received by four named individuals during a specified period and including
certain keywords. You state the department will release some of the information.
You claim the submitted information is excepted from disclosure under
sections 552.101, 552.107, 552.111, and 552.117 of the Government Code.' You also
inform us you have notified the Texas Medical Board (the “board”) of the request and of'its
right to submit comments to this office explaining why some of the information should not
be released. See Gov't Code § 552.304 (interested third party may submit comments stating
why information should or should not be released). We have received comments from the

'Although vou raise section 552.108 of the Government Code for Exhibit E, you do not provide
arguments to support that exception. Accordingly, we find the department has waived its claim under
section 552.108. See Gov't Code § 552.301(e) (governmental body must provide comments stating why
exceptions raised should apply to information requested).
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board, Thus. e I'ui\'c considered the submitted comments and revicwed the submitted
representative sample of injormation.

Initially. we noic some of the information vou have submitted consists of completed “unusual
meident report. 7 Section 332,022 of'the Government Code provides for the required public
disclosure of 7 mmpiclcd report. audit. evaluation. or investipation made of, lor. or by a
sovernmental boadyv].]™ unless the information 1s made confidential under the Act or ~other
law™ or ts excerted from disclosure under section 332,108 of the Government Code. Gov'l
Code § 332.022a) 1) You claim section 552,111 of the Government Code for this
miormation, asever. section 332 11 ] s adiscretionary exceplion designed to protects the
interests of a povernmental bodyv and may be waived, Sec Open Records Decision No. 063
at 3 (1999 {governmental body may wanve section 232111 wee afag Open Records
Deciston No. 563 at 2 n.d (2000) (diserctionary exceptions generallyy,  As such,
section 332,11 dous not make information confrdential tor purposes ol seetton 332,027
Accordingly. thx department may not withhold the completed reports we have marked under
section 332111 of the Government Code. lowever. the department also claims
section 332107 of the Government Code for this information. Section 332,101 does make
imtormation ceatidential for purposes ot scction 532.022: thus. we will consider its
apphicability t¢ this and the remaming miormation.

But 1irst. we e sider your assertion of sections 332 107 and 332,111 of the Government
Code to the blomation nol subject o seetion 332.0220 as they are potennally more

encompassing aan vour other claimed exceptlions Section 33201 } l}pmtu.tx miormation
coming within he attorneyv-client privifege. Gov't Code § 332,10 When asserting the

attorney-client orivilepe. a povernmental body has the huldcn ol pr(_}\idmg the necessary
facts 1o demor-trate the elements of the privilege in order 10 withhold the information w
issue. Open Records Deetsion No, 676 at 6 7 (20023, Frst, a governmental body must
demonstrate !h ~information constitules or documents a communtcation. fd. at 7. Second.
the communic: ion must hd\c been made “for the purpose of facilitating the rendition of
professtonal fecal services™ to the chent govemmental body, Tix, ROEvID, 303(b)(1y. The
privilepe does sot apply when an attorney or representative is imvolved in some capacity
other than thed of providimg or tacthiating professional lepal services to the ¢lient
vovernmental »odv. oo ore fexo Farmers fnss Rxeho 990 S.W.2d 3370 340 (e
App.—Texarkena 1999, ong. proceeding} tattorney-client privilege docs not apply i attorney
acting 1 a cayacily other than that of altornev).  Governmental attorneys olten act in
capacitics other than that ol professtonal legal counsel. such as adninistrators. investigators.
or managers. 1 aus. the mere fact a communication involyves an attorney for the govermment
does not demeastrate this element. ‘Third. the privilege applics only 10 communications

=

We asst e the “representative swuple™ of records submitted 1o this office is truly representative of
the reguested rece Js as awhole, See Open Records Decision Nos. J99 (19881 497 {1988} This open records
letter does not reg: b, and theretore does not authorize the swithhiolding of | any other requested records 1o the
extunt those recorss contain substantially dilferent vpes of infornuation than those submitted 1o this ofice,
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hetween or among chients, client representatives. lawyvers, lawyer representatives. and a
Jnver represerting another party ina peading action and concerming a matier of common
inferest therein, See PENRUENVID. 30300 T Thus a governmental body mustinforn ths
office of the identitics and capacitics of the individuats to whom cach communication al
issue has been made. Lastly. the attornev-clicnt privilege applics only to a confidental
conununicatior. /oL meaning 10 was "not intended to be disclosed to third persons other than
those o whon disclosure is made in furtherance of the rendition of professtonal legal
services to the client or those reasonably necessary for the transmission ol the
communicationr” fd. d03(a) ). Whether a communication mevts this definitton depends
on the intent of “he partics involved at the time the formation was communicaled. Osbora

Johason, 930 SOW 2d 1800 TR (Texs App. -Waco 1997, orig. procecding). Scetion
S32.007(1) ger crallv excepts an entire communication that 1s demonstrated to be protected
bv the attorney- client privileee. unless otherwise warved by the governmental bodv. See
Flwie v DeSkazo, 922 SOW.2d 9200 923 (Tex. 1996) (privilege extends to entire
communicatior including facts contimed therein). You state the c-matls submitted as
I:xhibit 3. and “he e-mails you have marked in xhibit E. consist of communications that
were made to feeilitate the vendition of legal services between the departiment’s attorney s and
statf.  You have gencrally identified the parties o the communications. You state these
commuiumications were mtended to be. and have remmned. confidental. Based on vour
representations and our review. we agree the department may \\-‘ilhh()id the e-matls submitted
as Exhibit Bl aad the e-mails vou have marked in Exhibit . under seetton 352,107 of the
Govermment Code,

Scection 332,11 of the Government Code excepts from disclosure ~an interagency or
mtraagency menorandum or letter that would not be available by law to a party i litigation
with the agene .7 Gov't Code § 332 111 Section 352,111 mm)1‘1‘1paﬂ;wc=; the deliberative
process privilese. See Open RLL()Tdb Deciston No, 615 at 2 {1993). The purpose ol this
privikege is 10 proteel advice. opinton. and recommendation in the dmsmna! process and 1o
encourage oper and frank discussion i the deliberative process. See Austine v, Ciiy af San
Amonio, 630 8W.2d 3910 394 (Tex, App— San Antonio 1982, ortg. proceeding): Open
Records Decision No. 338 at 1=2 (1990).

It Open Records Deciston Noo 013, this oltice re-examined the statutory predecessor 1o
scetion 232,171 e fight of the decision in Zexas Department of Public Safety v
Gilbreatii, 842 3. W.2d 408 (Tex, App. —Austin 1992, orig. proceeding). We determined
scetion 332, excepts from disclosure only those internal comnmiunications that consist ot
advice, opinion -, recommendations. and other material reflecting the policymaking processes
of the povernmental bods. See ORD 613 at 3. A governmental body’s policvmaking
functions do ot encompass routine internal administrative or personpel matters. and
disclosure of inrformation about such matters will not inhibit free discussion ol policy issues
among agency personncl. I see wlso Cinv of Garland v Dallas Morning News. 22
S W.3d 351 {fFexo 20003 (section 332111 not applicable  to personncl-related
comnmuncatior s that did notinvolve policymaking). A governmental body™s policymaking
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functions do irclude adminisirative and personnel matters of broad scope that attect the
gorernowental tody's polies mussion, See Open Records Decision Noo 031 at 3 (1903
Further, section 332,117 dows not protect facts and wrilten obseryations ol facts and events
that are several se from advice. opitons, and recommendations. Arlineton fndep. Seh. Dist.
v fox Atorne: Gen 37 SOW .3 132 (Texy App.—Austn 2007 no pet. b vee ORD 613 at a.
But 1f tactual atormation 18 so inextricably intertwined with matertal involving advice.
opinien. or recemmendation as o make severance of the faetual data impractical. the Factual
inlormation al:o may be withheld under section 332 111, See Open Records Decision
Noo 313 at 3 (1982,

Scction 332 1F: can also encompass communications between a governmental body and a
third-party. inciading a consultant or other party with a privity of interest. See Open Records
Decision Nos. 23 1 at 2 (seetion 332111 encompasses information ereated for governmental
body by outstd  consultant acting at governmental body’s request and performing task that
15 within gover amental body™s authorny)y, 361 at 9 {19901 (section 352,111 encompasses
conununicatior s with party with which governmental body has privity of interest or common
deltberative process), 402 at 14 (1987 ) (section 322111 applies to memoranda prepared by
sovernmental - ody’s consultants), For section 532,11 1o apply. the governmental body
must identify G2 third party and explain the nature of 1ts relationship with the governmental
bodyv. Sectton? 32111 is notapplicable toa communication between the governmental body
and a third pmiy unless the governmental body establishes 1t has a privity of interest or
comimaont deliberative process with the third party. See ORD 361 a1 9.

You state the =-matls submitied as Exhibit € consist of communications between the
department’s rranagement staft and other agencres regardimg policies and procedures to
improve the proeess for handling reports of abuse and neglect. You explain the department
and the other anencies arc part of the Health and Human Services Aduelt Protective Services
FFacility Investizations Workgroup (the “workgroup™). Based on your representations and
our review, we find the department and other agencies i the workgroup share a privity of
mterest for pursoses of sectton 332,111, We lurther {ind the information we have marked
i Exlibit O eonsists of advice. opimton. or recommendattons on a policymaking matier.
Accordingly, the department may withhold the information we have marked under
section 332,11 . ol the Government Code. We canclude the remaining mformation at issuc
docs pot consty of advice. opinion. or recommendations on a policymaking matter. and the
departiment me= not withhold it under section 332 111 ot the Government Code.

We turn next e the elaims under section 332,101 of the Government Code, which excepts
from required ~ublic disclosure “mformation considered (o be confidential by law, either
constitutional. statutory. or by judicial dectsion.”  Gov’t Code § 332,101 You claim
section 352,107 inconjunctuon with scetion 611.002(a) of the Health and Safety Code, which
provides "] cloiamuncations betw een a patient and a professional. and records of the identity.
diagnosis. eva Jation. or treatment of @ patient that are created or maintained by a
professional, ar- confidential,” Health & Salety Code § 611.002¢a). Scction 611,001 defines
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a “professional” as (13 a person awthortzed to practice medicine, (27 4 person licensed or
certificd by thy siale to diggnese. evaluale or treat mental or emotionad conditions oy
disorders. or {3 a person the patient reasonably believes is authorized. ieensed., or certified.
See i, § 6110712 Sections 611,004 and 611.0045 provide lor access to mental health
records only by certain individuals. See Open Records Decision No, 363 (1990). These
seetons pcrmi‘.'_'iisclosm'c ol mental health records to a patient. a person authorlzed o act on
the paticnt’s befalt, or a person who has the written consent of the patient. See Health &
Safety Code §8 5110040045, Upon review, we find you have not demonstrated any of the
submitled information consists ol communications between a patient and a prolessional or
records of the vlentity, disgnosts, exaluation. or treatment of a patient that were crealed or
maintained by s prolessional. Accordinglv. the department may not withhold any ol the
submitled intermation under section 332,101 of the Government Code on the basts of
section 611,02 of the Health and Satety Code.

The departmer ¢ claims seetton 332,10 of the Government Code in conpunction with
scetion 370,000 of the Health and Safety Code. which provides, | r|ecords of amental health
lacility that divectly or indirectly 1dentily a present, former, or proposed patient are
confidential uriess disclosure is permitted by other state law.” /. § 376,005, Uponreview,
we find vou heve falled to demonstrate how any portion of the submitted information is
subject to seetien 376,005, Accordingly. none of the submitted information may be withheld
under section 532,101 of the Government Code on that basis.

Both the depitment and the board claim sections 160.005(a) and 160.006{a) of the
Occupations Cide o whichare also encompassed by section 352,101 of the Government Code.
Scection 16006 Hb) of the Occupations Code provides. in part;

fa) Thi: sectuon apphes to:

Syamedical peer revicw comomiiee n this state: fand]
2y aphysieran fieensed m this state or otherwise fawfully practicing
nedicine in this state] ]

(b} A rerson or committee subjecet to this section shall report relevant
informetion to the board relating 1o the acts of a physician in this state il in
the opition of the person or committee. that physician poses a comtinuing
threat t- the public wellure through the practice of medicing.
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Oce. Code § 167003(a)2). (b). Scetion F6L00Ma) provides a report made under subchapter
Ao chapter 1€ of the Oceupations Code 1s confidential, See £l § FOO0S Upon review,
neither the depfirtment nor the board bas demonstrated any ot the remuining mtormation
constitules a 1eport o the board that s subject to the conftdentiality provision of
section 160.007 Accordinglv. none of the remaining information s confidential under
section 160003 a) and 11 may not be withbeld under section 332101 of the Government
Code on that busis,

Section 160.00(a) provides:

(ay A rocord. report. or other information received and mamtamed by the
board u-der | Subchapter A} or Subchapter B including anv material received
or deveioped by the board during an investigation or hearing and the identity
of, and eports made by, a physician performing or supervising compliance
monito-ng tor the board, is confidential.

fd. § 1600060y, By its terms, section 160.0006(a) makes information conlidental 1071t 1%
maintamed by the board.  The board argues some of the remaining information was
developed by tire board and 1s contained in its ivestipative tiles, However. we note, and the
board acknowisdges. the department may maintain duplicate copies of thts information.
Theretore, s instance. the mformation at igsue s mamtained by the department,
Accordimplv, ~ ¢ conclude none of the remaining inlormation 15 contidential under
sectton JO0.00%(a). Accordingly. the departnient may not withhold any of the remabning
wlormation ureder section 332,101 ot the Government Code on that basis.

The departmentraises section 160.007 of the Oceupations Code. which also 1s encompassed
Dy scction 532 HM of the Government Code. Seetion 160,007 provides. i part:

{fud Exeoptas otherwise provided by this subtitle. cach proceeding or record
of amocal peer review commitiee s conlidential. and anv communication
made - a medical peer review comnnttee is privifeoed.

Ld 316000070 ~Medical peer review™ is defined by the Medical Practice Act, subuitie B
of title 3 of th- Occupations Code, 1o mean “the evaluation of medical and health care
services. nclucng evaluation of the qualifications and professional conduct of professional
health care poctittoners and ol pattent care prosvided by those practitioners.” /.
§ I3L.002(a) "L A medical peer review commiltee is "a committee of a health care

entity L. or bie medical staff of a health care entity. that operates under written bylaws
approved by the policy-making body or the governing board of the health care entity and is

authorized 1o ¢ aluate the quakity of medical and health care services or the competence of
physiciams[ 7 44§ T31.002(a)8). Upon resicw. we find you have not demonstrated the
mlormation yoo seek towithhold under seetton 160,007 consists ol records of a medical peer
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review comini ces Accordingdy, the department may not withhold the information at 1ssue
wider scetion F 32101 of the Government Code oa that basis.

The board raise s seetion 164.007 of the Oceupations Code. which also 1s encompassed by
seetion 5321045 of the Government Code. Section 1604.007(¢) provides:

Frach e -I:nplilinh adverse report. investigation {ile. other investigation report.
and otber investipative information in the possession ol or recelved or
vatheres by the board or its emplovees or agents relating to a license holder.
an app-cation for license. or a eriminal investgation or procecding is
privilee.d and confidential and is not subject to discovery, subpocna. or other
means -~ legal compulsion for release 1o anvone other than the board or 1ts
emplovaes oragents involved in discipline ol alicense holder. For purposes
of this sabsection. investigative Information includes information refating to
the iderntity ofl and a report made by, a physician performing or supervising
compliznce monttoring for the board.

fol 164007 (0 By its terms, section 164.007(¢) makes information conlidential when in
the possesston o the board. s employees. or agents. The board argues the information at
ssuc 1s part of unvestigative fife. However. we note, and the board acknowledpes. the
department me vy maintain duplicate copics of this information.  In this instance. the
imforntion at -ssue is i possession of the department, not the hoard.  Furthermore, the
department iy ot acting as an emplovee or agent of the board i maintaming this record.
Accordingly, v conclude none of the remaining information is conlidential under
sectron 16400 of the Occupations Code. and the department may not withhold 1t under
scetion 332,16 of the Government Code on that basis,

Section 332,161 of the Government Code also encompasses seetion 48101 of the Human
Resources Cod . which pertains 1o the disclosure of reports of abuse. neglect. or exploitation
ot clderly and cisabled persons in cortain fucilitics, Scetion 48.101 provides in pertinent part
as follows:

{a) The following information is contidential and not subject to disclosure
under [the Act]:

“Hyareportof abuse, neglect orexploitanon made under this chapter:
+2) the wdentity of the person making the report: and

+3) exeept as provided by this section. all tifes, reports. records,
sotmnunications. and working papers used or developed 1n an
nvestigation made under this chapter or in providing services as a
estldl of an ivestigation,



Mr. Thomas 1> McClure - Page 8

by Cor idential information may be disclosed only for a purpose consistent
with this chapter and as provided by departiment or i estigating stafe ageney

rule mi appheable federal Taw.

{d} The 2xecutive commussioner jol the Texas Health and Human Services
Comm:sion] shall adopt rufes providing for the release. on request. w0 a
person vho 1s the subject of a report of abuse, neglect, or exploitation or 1o
that pesson’s lepal representative of otherwise confitdential information
relating "o that report. The department orvestipating state agencey shall edit
the infe mation betore release to proteet the confidentiality of information
relating to the reporter’s identity and to protect any other individual whose
safety ¢ weltire may be endangered by disclosure,

Hune, Res, Coce § 48 101¢a). (b). (d). You state. and some of the submrtted information
indicates, portt ‘ns of the remaining information were used or developed inan investigation,
or in providing services as a result of an investigation. conducted under chapter 48 of the
Human Resow ~es Code. See i § 482320y 1) O T AC. § 7111, Such information must
not be released o the public, except Tor a purpose consistent with chapter 48 or as provided
by a departme -U or investigating state agency rule or federal law, See Hum. Res, Code
§ A8 I0I{b-v) (permitting release  of  conhidenual  information  only I certain
ciecunmstunicest. You do not indicate. nor does 1t appear. that an exception Lo contidentiality
applies in this instance.  Accordimghy. we conclude the department must withbold the
mformation wi have marked under seetion 332,101 of the Government Code in conjunction
with sectton 47101 of the Human Resources Code,

Scetion 332,117 of the Government Code excents from disclosure the home address and
telephone nun Her, emergencey contaet miormation, social security number, and Family
member inforn.ation of curtent er tormer officials oremployvees ol a governmental body who
request this infe rimation be kept contidential under section 332,024 of the Government Code.
Govit Code § 33211700, Whether a particular picee of mformation 18 protecied by
section 352,11 7 must be detenmined at the tme the request for it is made. See Open
Records Deciion No. 530 at 3 (1989 Thus, information may be swithheld under
seetion 332,11 (a1} only on behalf of a current or former offictal or emplovee who made
a request for ¢ mfidentiality under section 332.024 prior to the dute of the governmental
body s receipt st the request for the mformation. Information may not be withheld under
scetion 33211 a1y on behalf ot a current or former otficial or emplovee who did not
tmely request - nder section 352,024 the information be kept coniidential. We have marked
information thi : might be subject to section 332,117 of the Government Code. However, we
are unable o decrovme if some of this informuation pertains to a current or former department
employee, Therefore. 1o the extent the mdividual whose information we marked s a current
or former deparment employvee who tinely requested confidentiality under seetion §32.024.
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the department nust withhold the information we have marked under scetion 35321170001
of the Dovernr oot Code.

Scetion 332,130 of the Government Code excepts from disclosure information related to o
motar vehiele - perator’s or driver's license or permit i*;%'u'cd by an ageney of this state or
another state ¢ country.” Gov't Code § 332.130a) 11, (2). Accordingly, the department
must withhold he driver’s ficense number we have mml\cd under seetion 352,130 of the
Government (de.

Sectton 352,137 provides. —an e-mail address of a member of the public that 15 provided for
the purpose of sommunicating ¢lectronically with a governmental body 1s confidential and
not subject to disclosure under Jthe Act].” unless the owner of the e-mal address has
alltrmatively comsented o 1ts release or the c-mail address 15 spectficalty excluded by
subscetion (¢, Ll $ 332 137(a) (¢). The department must withhold the e-mail address we

have marked ueder section 332,137 of the (__IO\L!‘HI]MZH[(.'L)L.fC‘ unless the owner has consented
to 1y release.

In summary, U ¢ department may withhold the e-mails submitted as Exhibit B, and the
e-mailg vou har¢ marked 1n Fxhtbhit B under section 332107 ot the Government Code. The
department me» withhold the information we have marked under section 352,111 of the
Government Cde. The department must withhold the information we have marked under
section 5321 ot the Government Code i conjunction with scetion 48,101 of the [Human
Resources Coes. e the extent the individual whose information we marked 1s a current or
former departreat conployee who timely requested confidentiality. the department must
withhold the 1. ormation we marked under section 332,11 7(a By o the Government Code,
The departmet must withhotd the driver’s lieense number we have marked under
section 532,137 of the Government Code. th department mustwithhold the e-matil address
we have mark-d under section 332,137 of the Government Code. unless the owner has
consented 1o 1ts release. The remaining information must be released.

wovernmental body
AR TTRET . AT0

Fhe Critee ofthe Attornes CGeneral will rise mandistory exceptions on behalt ol
but ordinarily wil® not ruise other exceptivas. Ser Open Records Decision Nos, 481 (19877,
(1987

TThe previous determination ssued i Open Records Decision Noo 680 (2009) authorizes all
covernmuental boves toowithhold o Texas dover’s Leense nemboer nnder section 532,130 ol the Government
Code, without the aecessity of requesting an attorney ceneral decision, However, on September 1, 2011 the
Teaas legislature  nended section 352130 0 allow a governmental body to redact the information described
in subsection 832 3000101 without the necessity of seeking a decision, See Govt Code § 332.13060). Thas,
the statutory anterdinent w section 352,130 supercedes Open Records Decision No. 684, and a vovernmental
body may redacticformuation subject o suhsections 332, 130(2)( ) onlv inaccordance with section 352,130, not
Open Records Dy ision No, 684,
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This Tetter ruling is limited o the particular information at ssue in this request and fimited
to the facts ag cresented to vz therelore, this ruling must not be relied upon as a previous
determination rogarding any other information or any other circumstances.

Fhig ruling tre-pers nnportant deadlines regarding the rights and responsibilitics of the
sovernmental toady and of the requestor, Formaore information concernmg those rights and

or call the Q fice of the Atomey General’s Open Government Hotline, {oll frec,
at (877) 673-¢339. Questions concerning the allowable charges (or providing public
information upsier the Act must be directed to the Cost Rules Admmistrator of the Office of

the Attorney Gonerd, toll free at (888) 672-6787.

Sincerely,

Neal Falgoust
Asstsiant Attoraey General
Open Records Division

NFiayg
el 1DE 447516
e, Submii__ 2d documents

e Reguesiar
(w70 e closures)

M. Su-anne Mitcheld
Assiste +t General Counsel
Texas ledical Board
PO Bex 2018

Austin, Texas 78768

(w/io crolosures)





























