KEN PAXTON

ATTORNEY GENERAL OF TEXAS

This ruling has been modified by court action.
The ruling and judgment can be viewed in PDF
format below.

Post Office Box 12548, Austin, Texas 78711-2548 « (512) 463-2100 » www.texasattorneygeneral.gov


http://www.texasattorneygeneral.gov/

ATTORNEY GEN ERAL OF TEXAS

GREG ABBOTT
March 23, 2012

Mr. Thomas D. McClure .
Assistant General Counsel The ruling you have requested has been

Texas Department of State Health Services amended as a result of litigation and has

P.O. Box 149347 been attached to this document.
Austin, Texas 78714-9347

OR2012-04341
Dear Mr. McClure:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned [D# 448517 (DSHS File No. 19843-2012).

The Texas Department of State Health Services (the “department”) received a request for
e-mails to and from three named individuals that include any of nine words and phrases for
a specified time period. You state you will release some of the requested information.
You claim that the submitted information is excepted from disclosure under
sections 552,101, 552.107, 552.108. 552.111. and 552.137 of the Government Code. You
also state you have notified the Texas Department of Family and Protective Services, the
Texas Health and Human Services Commission’s Office of the Inspector General, and the
Texas Medical Board (the “board™) of the request. We have received comments from the
City of Austin (the “city”™) on behalf of the Austin Police Department and from the board.
See Gov't Code § 552.304 (interested third party may submit comments stating why
information should or should not be released). We have considered the submitted arguments
and reviewed the submitted representative sample of information.'

"This letter ruling assumes that the submitted representative sample of information is truly
representative of the requested information as a whole. This ruling does not reach, and therefore does not
authorize, the withholding of any other requested information to the extent that the other information is
substantially different than that submitted to this office. See Gov't Code §§ 552.301{e)(1X(D), .302; Open
Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988}, :
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Section 552.10% of the Government Code excepts rom disclosure “information considered
o be confidential by faw. cither constitntional, statutory, or by jodicd decision.” Jd
$532.101. Thur. section 337,101 encompasses information other statutes muke confidential.
Por informaticn o be cm‘ihdcnuzll ander section 352,101, the provision of Taw mus
explicitly require confidentiality. You contend the intormation in Lxhibit I s protected
U crlhc federsl Health Insurance Portability and Accountabihity Actof 1996 (T TIFPAAT] 42
LS.C8 l 20d-1320d-8. Atthe direction of Congress. the Seerctary of Health and Human
&canu: “HIEHSTY promulgated reeulations setting privacy standards tor medical records.
which HI f% i5%: u,d as the Federal Stndards for Privacy ol Individually I[dentiftable Health
information. Mee Health Insurance Portability and Accowntability Act of 1996, 42 US.CL
S 1320d-2 (Sepp. IV O1998) (historical & statutory note) Standards for Privacy of
Individually identifiable Health Information, 423 C F.R. Pts. 1600 164 (" Privacy Rule™): see
alyo Attorney Coneral Opimion JC-0508 at 2 (')(]()"i, These standards govern the releasability
of protected huslth intormation by a covered eniity, See 43 CFLR. pts. 1600 164, Under
these standards. a covered entity may not use mdm,]mc protected health information. except
as provided by marts 160 and 164 of'the Code of Federal Regulations. See id. § 164.302{a),

This olfice has addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No. 681 (20043, we noted section 164312 of title 43 of the Code of Federal
Regulations provides a covered entity may use or disclose protected health information to
the extent such-ase or disclosure 1s required by faw and the use or disclosure complies with
and 1s lmuted tothe relevant requirements of such law, See 43 CFRC S 1643 12¢a) 1) We
further noted t3e Act s a mandae in Texas Jaw that compels Texas povermmental
bodics to disciase mformation to the public.” ORI 681 at 8: see afvo Gov’t Code
I3 5320020 G030 0210 Theretore. we held the disclosures under the Act come within
section 164 312(2). Consequently. the Privacy Rule does not make information confidential
For the purpose of section 332,101 of the Government Code. See Abbott v Tex. Dep't of
Mental Health & Mental Retardation. 212 S.W.3d 648 ( Tex. App-—Austin 2006, no pet.
ORTY 081 at Yesee also Open Records Decision No. 478 (1987 {as peneral ruje. statutory
conlidentiality cequires express language making mfmmalmn confidential}. Thus, because
the Privacy Rile does not make information that is subject 10 disclosure under the A
confrdential, the deparimentmay withhold protected heatth information from the public only
b the informan s confideniial under other law or an exception in subchapter C of the Act
applies,

We next dddu 33 the city’s argument under section 332,101 of the Government Code.
Section 352,107 also encompasses section 261.201 of the
refevant part:

Famity Code, which provides. in

(a) {Th e following information 1s conhdential, 15 not subjeet o public
refease nnder [the Act|. and may be disclosed only for purposes consistent
with thiz code and applicable federal or state law or under rules adopled by
an mve:ligating agency:
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(1Y a report of alleged or suspected abuse or neglect made
ander jehapier 761 of the Family Code] and the ideauty of

the person making the reportc and

2y excepl as otherwise provided in this section, the files.
reports. records. communications, audiotapes. videotapes. and
working papers used or developed in an investigation under
fehapter 267 ot the Famly Codej or in providing services as
dresult ol an investigation.

Fam. Code § 261200 see also id §§ TO1.003(a) idelining “child™ tor purposes of thig
section as persen under 18 vears of ase who 1s notand has not been married or who has not
had the disabilities ofminority removed for general purposes), 26 1.001( 1) (detining ~abuse™
for purposes of chapter 261 of the Family Code). The ity states the information it indicates
consists of recerds of the tvestivation of child abuse that the ciy’™s police departiment s
currently conduzting pursuant to chapter 261 and, thus. this information is confidential under
section 261,207 a). Onthis basts, we agree the infurmation the aity indicates. which we have
marked. 1s corndential under section 261.20Har We have no indication that the city’s
police department has adopted a rule that governs the release of this tvpe ol information. we
assume that no-such regulation exists. Given that assumption, and based on our review. we
determine the yformation we have marked 15 confidential pursuant to seetion 261.201 of the
Family Code. See Open Records Decision No. 440 at 2 (1986) (predecessor statutel.
Accordimglv, the department must withhold the mformation we have marked m Exhibits 12
and I7 from dis:losure under section 332,101 of the Government Code in conjunction with
section 261201 of the Family Code.”

Section 352.1¢% of the Government Code also encompasses section 48,1071 of the Human
Resources Code.which pertams to the disclosure of reports of abuse, neglect. orexploitation
ol cderly and dxsabled persons incertain facilitics, Seetion48.1071 provides in pertinent part

as follows:

{a) The following tormation 1s contidential and not subjeet to disclosure
urtder {ae At

S1yareport ofabuse. neglect. or explottation made under this chapter:
el “ ‘ill I‘H " e ,[.;].U “ . ‘- and
2y the identity of the person makany the report; ane

£3) except as provided by this section. all files. reports. records.
sommunications, and working papers used or developed inoan

Asourrling Is dispositive. we aced not address the eity s remaining argument under section 552, 108
of the Governmert Cade. or the departiment’s remaining arcuments for this information.
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“wvestigation made under this chapter or in prosiding services as a

result ol att iy estigation,

by Cordential information may be disclosed only for a purpose consistent
with thiz chapter and as provided by department or investigating state ageney
rule and apphicable federal law,

{d) The executive commissioner Jof the Texas HHealth and Human Services
Commission] shall adopt rules providing for the release. on request. 1w a
person who is the subject of a report of abuse, neglect. or exploitation or 1o
that pesson’s fegal representative of otherwise confidential information
relating o that report. The departmentor investigating state agency shall edit
the intermation belore refease to protect the contidentiality of information
relating to the reporter’s identity and to protect any other individual whose
salety ¢ weltare may be endangered by disclosure.

T, Res. Code § 48,101 a) (b (d). You swte. and the submitled information indicates.
some ol the reratning information was used or developed minvestigations. or m providing
services as o revult of imvestigations. conducted under chapter 48 of the THuman Resourcees
Code. Seedid S48 232(an 1 40 T AC, § 71T Such information must not be refeased to
the public. excopt for a purpose consistent with chapter 48 or as provided by a department
or mvestigating state ageney rufe or lederal law. See Hum. Res. Code § 48 101(D)-{w)
(permitting rel:ase of confidential intormation ordy m certam circumstances?y. You do not
imdicate. nor does 1t appear. that an exception to confidentiality applies v this instance,
Accordinglv, ve conclude the department must withhold the mformation we have marked
i xhibits D and 12 under section 532,101 of the Government Code in conjunction with
section 48,101 of the Human Resources Code.”

Section 332107 of the Government Code also encompasses section 376,005 of the Tealth
and Safety Coge. which provides. “irjecords of a mental health facilhity that directly or
Indirectly wdent1v a present. former. ov proposcd patient are contidential unless disclosure
ts permitted by ather state Taw,™ Health & Salety Code § 376,005, You explain the Austin
State Hospital ;ihe “hospttal "y s a mental health faciity as defined by chapter 371, See idf
§ 370.003(12). Based on your representation and our review, swe agree the conbhdentiadity
provision appl.2s o the information we have marked in Uxhibits C. 2. and 1, and the
department must withhold the marked information under section 332,101 of' the Government
Code on this #asis. However, we find vou have faifed to demonstrate how any ol the
remarning infermation you scck to withhold on this basis wdentifics a pationt of & mental

"As our ruling is dispositive for the information we have warked in Kxhibit E| we need not address
YOUT TEIIRINING arswnents for this infornntion.
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health factlity vinder section 376,003, Accordinglyv. none of the remaining information may

beowithheld wader section 332101 of the Government Code o conjunction with
section 376,000 of the Health and Safery Code

Section 332,101 of the Government Code also encompasses sectton 61 1.002¢a of the Health
and Safety Codan which provides $ between a patient and a professtonal.
and records of ihe identity. diagnosis. evaluation. or treatment ol a patient that are created
or maintained by a professtonal, are comdidential.”™ /d § 611,002(a). Secuon 611,001 delines

a “professionad’ as (1) a person authorized to practice medicine. (2) a person licensed or
certified by thy state to diagnose. cvaluate or treal mental or emotional conditions or
disorders. or (3: a person the patient reasonably belioves is authorized. Heensed. or certified.
See i § 611.001{2), Sections 611.004 and 611 0043 provide for access to mental health
records onl}' bj.-' certain individuals, See Open Records Decision No. 363 (1990). These
sections permit disclogure of mental health records to a patient. a person authorized to act on
the patient’s behalfl or a person who has the written consent ol the patient. See Flealth &
Safety Code §¢ 611,004, 0045, Upon review. we tind none of the rennuning imfornmation

vou seek o withhold on this basts consists of communications between a patient and a
professional or records of the identity. diagnosis, evaluation, or treatment of a patient that
were created or matntained by a protessional. Accordmgly. the department may notwithhold
any of the remaining information under section 352,101 of the Government Code on that
busis,

You and the boord cach chum sections 160.003(a und 160.006(a) of the Occupations Code
for some of the remaining information. which alse are encompassed by scetion 352,101 off
the Governmes: Code. Seetion 160.0030b) of the Occupations Code provides. in part:

(o} Thiz section applics 1o:

Chyamedical peer review committee m tis state: [and]

23 a phystetan licensed m this state or otherwise lawlully practicing
medicme i this state] |

(by A erson or comnuttee subject to this section shall report relevant
inlormasiion to the board relating to the acts of a physician in this state i in
the opimon of the person or committee. that physician poses a conlinuing
threal t. the public weltare through the practice of medicing.
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Oce. Code § 16C.003()2) (b). Section 160.003(a) prosvides areport made under subchapter
Aof chapter TG of
we 1ind neither vou nor the bowd have demonstrated any of the remaning imlormation
constifutes a report o the board that is subject 1o the confidentiality provision ol
section TOOUGS,  As such. none ol the remaining information 1s confidential under
section 160,007 (a) and 1t may not be withheld under section 332,101 of the Governmient
Code on this busis.

the Oecupations Code s conbidental, Sewe id. & 160005, Upon reviow,

Sccetion FOGLOGE provides, in relevant pait:

() A record, report, or ether information seceived and maimtained by the
board usder [Subchapter A or Subchapter i3, includimyg any matertal received
or developed by the board during an investigation or hearing and the dentity
ol and ~eports made by, a physician performing or supervising compliance
maonito-.ng tor the board. is confidenual.

L § 1600000, By s terms. section 160.006(a) makes information confidential it it 1s
muaintained by the board.  The board argues some of the remaining infonmation was
developed by the board and 15 contained in its investigative files. However. we note, and the
board acknowl:dges, the department may maintain duplicate copies of this information. In
this instance, thw information at 1ssue is maintained by the department. Accordinglv, we
conclude none of the remaiming information is confidential under seetion 160.006{a): thus,
the department may not withbold any of the remaining information under section 352,101
ol the Governprent Code on this basis,

Youalso rise coction 332,101 of the Government Code in conjunction with section 160.007
of the Occupations Code. Seetion 160.007 provides. in part:

{a) Ixeopt as otherwise provided by this subtitle. cach proceeding or record
ola mesteal peer review committee ts contidential, and any communication
made te g medical peer review committee s privileged.

L3 160,007, “Medical peer review™ 1s defined by the Medical Practice Act, subtiile B
of tithe 3 of the Occupations Code, to mean “the evaluation of medical and health care
services. includmg evaluation of the qualifications and professional conduct of professional
health care peactitioners and of patient care provided by those practitioners.”  /d.
§ 15100207y, A medical peer review commitlee 1s “a committee of a health care
entity ... oor the medical stall of a health care entity. that operates under written by lavws
approved by the policy-making body or the governing board ol the health care entity and is
authorized to evaluate the quality of medical and health care services or the competence of
physiclans] |7 & § 151.002(a3(8). Upon review. we lind vou have not demonstrated the
mformation vou seek to withhold in BExhibit F under seetion 160.007 consists ol tecords of
a medical peer review commutice. Accordimgly, the department may not withhold the
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s

information at issue in Lxhibit 1 under section 332,101 of the Govermment Code on that

Baasts,

the board alun asserts some of the remuimng information 1s conlidentual under
section 164,007 of the Occupations Code. which s encompassed by seetion 352,101 of the
Government Code. Section 164.007(¢) provides:

Fach complaint. adverse report, investigation {ile, other investigation report.
and other investigative information in the possession of or received or
gathered by the board or its employvees or agents relating to o hicense holder,
an appcation for Heense, or a crmimal investigation or procecding is
privileged and conlidential and is not subject to discovery. subpocm. or other
means of leeal compulsion for release 1o anyone other than the board or 113
emplovees oragents involved in discipline ofa license holder. For purposes
ol this vuhscction. investigative information includes information relating to
the ider ity of, and a report made by, a physician performing or supervising
comphictice monitormg for the board.

fd § 164007 (0 Byats terms, section 16-41007(¢)r makes inlormation confidential when in
the posscssmn st the board. its emplovees, or agents. The board argucs the inlormation al
1ssue s partof o speathed investigative fle. However, we note. and the board acknowledges.
the departmen may maimtain duphceate copir:" ol this information.  In this instance. the
information at sssue is in the possession of the departinent. Furthermore the department is
not geting as an emplovee oragent ol the board in maintaining this record. Accordingly. we
conchude none of the rematming information is confidential under section 164.007 of Lh
Occupations Code. and the department may not withhold it under section 352,101 of the
Government Code on this basis.

Scetion 232.187(1) of the Government Code protects information coming within the
attornev-chient nrivilege, Gov't Code § 3532.107(1). When asserting the attorney-chient
privilege. a covernmental body has the burden of providing the necessary facts to
demonstrate the elements of the privilege i order o withhold the information atissue. Open
Records Dectsiom No, 670 at 6-7 (2002, Iirst. a governmental body must demonstrate that
the informatic constitutes or documents a communication.  /d. at 7. Second. the
conununicaiion must have been made “for the purpose of facilitating the rendinon of
professional lesal services™ to the client governmentat body, Tux. R v, 503(by 1), The
privilege does aot apply when an attorney or representative 1s involved 1o some capacity
other than they of providing or facilitating professienal legal services te the Ulml
governnental body.  fnore fexo Farmers Ins Exch. 990 8W.2d 337, 340
App.—Texarkana 1999, orig. procecdmg) (attorney-chiem privil ‘&ibd{)LHﬂU[d])p]\ 11a!mnu\
acting i a caoacily other than that of attorney).  Governmental attorneys often act in
capacities other than that of professional legal counsel. such as admimistrators. mvestigators,
or managers.  Thus, the mere fact that a communication myvolves an attorney for the
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covernment dies not demonstrate this element. Thard, the privilege applies 1o only
communications between or among clients, ¢lient representatives. Tawyers, and fawver
representatives, TENC R EVID. 303y 11 Thus. a governmental body must miorm this
oftice of the idemtities and capacitics ol the individuals o whom cach communication at
issue has been made. Lastlv, the attornev-client prividege applies to only a conhidential
cammunication, i, meaning it was “not intended to be disclosed o third persons other than
those to whons disclosure is made in furtherance of the rendition of professional egal
services 10 the client or those reasonably pecessury for the tansmission of the
communication:.” Jof, 303(0)(3). Whether a commmunication meets this delimtion depends
onthe intent of the partics involsed at the time the infonmation was commuinicated. Oshorne
voJolnson, 9534 S W .2d 180, 184 ( Tex. App-—Waco 1997, no pet.). Moreover. because the
client may elec: to waive the privilege at any thine. a governmiental body must explain that
the conhdentighity of a communication has been mamtained. Section 332, 107( 1) generally
CNeepts dan entiv: communication that is demonstrated to be protected by the attorney-client
privilcge unless otherwise wajved by the governmental body. See ffuwie v DeShazo, 922
S.W.2d 920, 923 {Tex. 1990) {privilege extends to entire communication, including lacts

contamed therem),

You state the mformation in Lxhibit B and some ol the mlormation 1 Exhibit D are
communications hetween department attorneys. department staft, and program managenent
statt tor the hespital, You explain the department attorneys advise the hospital s program
management sisfln their capacity as clients. and these communications were made for the
purpose of providing legal services to the department and the hospital’s program

T

management si=tf. We understand the communications were intended to be confidential and
have remained  confidential, Based on vour representations and our review. we find the
information in Exhibit B and the miormation we have marked in Exhibit B consists of
privileged attoraev-client communications that the department may generally withhold under
section 332107 ol the Government Code.” However, we note one of the submitted e-mail
strings in Exhinit b oineludes a communication with a non-privifeged party vou have not
identtfied. 1f te communication with this non-privileged party exists separate and apart
from the othervise privileged e-mall string in which itappears. then the department may not
withhold the pertion of the e-mail string we have marked under section 332 10701,

Wenext addrers vour arpument under seetton 332 108(a) 1) of the Government Code for the
remaiing infomation vou have marked in Exhibit 7 Section 352.108(a) excepts from
disclosure “ifroormation held by a law entorcement agency or proscecutor that deals with the
detection, investigation, or prosceution of erime .12 {1 release ol the information would

“As ourreling is dispositive, we need not address vour remaining arguments ugainst disclosure ol'this
imformation, '

Pased oo the substance of vour areanients, we understund vou w radse subsection 332 108(a) 11 of
the Government Code for the information vou lave marked under section $32.108.
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inferfere with che detection. investigation. or prosceculion o crime

N s
b\ RN
explain how ans why release of the requested information would iterfere with the detection.
ivestigation, o prosecution of crime. See i §3 S32.108(ax i, 301{eh DAL see wise
parie Prafi. 351 SW.2d 700 (Fex, 19771,

47 Gov't Code
7y

LHOBa 1) mast reasemably

JO08(a) 1 A governmental body clamming scetion 23

The departmer: 15 not a law enforcement ageney. See Open Records Decision No. 199
(19787 (ageney whose function is essentially repulatory in nature is not ~law enforcement
ageney” for parposes of statwtory predecessor to o scection 332.108) By ifs terms,
section 332 105 applics only to a lww enforcement ageney or a prosceutor. This ofhice has
determined. hewever. where an incident involving alleped criminal conduct is still under
active investige Jon or prosceation, seetion 332,108 may be nvoked by any proper custodian
of information 3at relates to the incident. See Open Records Decision Nos. 474 (1987). 372
{1983). Whers a non-law enforeement agencey has custody of information relating to a
pending case of alaw enforcement ageney. the ageney having custods of themformation may
withhold the in-ormation under section 352,108 i the agency demonstrates the information
redates 1o the pending case and provides this otiice with a representation trom the law
entforcement er-ityv the Iaw entorcement entity wishes to withhold the information. You state
the remaining i-tformation vou have marked in Fxhibit B relates 1o pending ivestigations
by the Austin I'alice Department. the Flealth and Human Services Commission’s Qffice of
the inspector eneral. and the Texas Department of Family ond Protective Services.
However, vou Bave not provided any representation from a law enforcement entity asking
the department as proper custodian of imtormation relating to alleged eriminal conduct. to
withhold any ¢ the remaining information at issue beeause its release would interfere with
apending invesigation or prosecution.” Therelore, we find the department may not withhold
any of the reenaining information at issue m Lxhibit Founder section 332108 of the
Government Code.

section 33210 of the Governmem Code excepts {rom disclosure an interagency or
intraggency memorandum or fetter that would not be available by law o a party in litication
with the agenes” Govit Code § 332,111, Seetion 352,111 encompasses the deliberative
process privildee. See Open Records Deciston Noo 615 at 2 (1993). The purpose of

and 1o encourage open and frank discussion in the deliberative process. See Austin v, City
of Swi Anforie. 630 SW.2d 391, 394 (Tex. App. - San Antonio 1982, no writy: Open
Records Dectsion Na. 338 al -2 (19907,

"We note i its brief o our ofiice. the city does not object under section 332 108 of the Governmens
Code o any of 1he remainmy information at issue. As discussed above. the information for which the cisy
submits arguwment: inder section 532108 Is confidential under section 832,101 of the Government Code in
conjunction with wection 261201 of the Family Code,
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In Open Recorts Decision Noo 615, this office re-examined the statutory predecessor o
seetion 337 1+1 an lipht of the dn.usla,n e JTevay Deparinent of Cublic Safens v
Cithrearh. 841 S W 2d 408 (Fexo Appe-Austin 19920 no owrnt), We determined
section 3320111 excepts from di sdmun only those internal communications that consist of
advice, recomis endations. opinions, and other material reflecting the policymalking processes
of the governmzental body. ORI 613 at 32 sev aivo City of Garland v Dallas Morning
News, 22 8§ W 3d 3310 364 i Tex, 2000V Arfingion Indep. Scin Disio v fexas itoriey
Gen. 37 SW3A 132 (Tex. App-—Austin 2001, no pety. A governmental body’s
policymaking tanctions do include administrative and persomne] matters of broad scope that
afieet the govermnmental body’s policy mission. See Open Records Dectsion No. 631 at 3
(1993, However, a povernmental body’s policymaking functions do not encompass routiae
internal adminsstralive or personnel matters. and disclosure of inlormation about such
matters will not inhibit free discussion of policy tssues among ageney personnel. ORD 615

U 3-6: see also Dallay Mornine News, 22 8 W 3d at 304 (section 352,111 not applicable to
personnel-related communications that did not imvolve policymaking),

Further. secticn 532111 does not generally exeept from disclosure facts and writlen
observations of tacts and cvents that are severable from advice. Upinimm aned
recommendaticns. Arfington Indep. Scho Dist 037 S W.3d at 157 ORD 613 ac 3, Butl it
factual informesion is so mextricably intertwined with material involving advice. opinion.
or recommendiition as 1o make severance of the factual data impractical, the factual
inl‘m‘mruion aloy muay be withheld under section 332111 See Open Records Decision
No. 313 at 3 (E382) When Lfcm'mining Han interagencey memorandum is excepted from
disclosure under section 352,111 we must constder whether the agencies between which the
memorandum 3 passed share a ;n'i\'il}' of nterest or commuon deliberative process with
regard 1o the pelicy matter at issue, See Open Records Decision No, 361 at 9 (1990).

Scction 332,115 can also encompass communtcations between a governmental bodv and a
third-party. inciading a consultant or other party with a privity ol interest. See QRD 361 at 9
(section 352,171 encompasses communications with party with which governmental body
has privity of iwterest or common deliberative process), For section S32.111 to apply. the
gmunmum-ﬂ ..-'-Jd} must 1dentify the third party and explain the nature of its relationship
with the poverrimental body, Section 352,111 Is notapplicable to a commmunication between
the governmenial body and a third party unless the governmental body establishes 1t has a
privity of Interest or common deliberative process with the third party, See id.

You explain the mfonmation at issuc in Exhibit C and the information you have marked in
Fxhibit 19 conasts of advice. opinions. and recommendations within communications
between the deartment and the hospital™s program management stalt regarding policies and
procedures to i!‘-lprm-'c current ageney processes for handimg reports of abusc and neglect[. |”
Based on vour representations and upon ourreview. we Hind the information we have marked
constitutes policvimaking advice. opinton. and recommendation. As such, the departiment
may withhold the information we have marked in lxhibits C and Founder section 332,111
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ol the Government Code on the basis of the deliberative process privilege, We note one of
ihe commumicnstions ab issue in bxhibit C ds with a representative of a nou-profit
organization, You have not explained how this Individual 1s involved inthe department's
policvmuking process or has policymaking authority regarding department matlers.
Therelore, we tind vou have faled to demonstrate how the department shares a privity of
mlerest or cemmoen  deliberative process with this individual with respeet 1o the
communication at issue.  Additionalhv. we tind the remaining information vou seek 1o
withhold on this basis does not consist of advice, opinion, or recommendation, but rather
consists of weiizral administrative or purely {actual information. or does not pertain to
solicymaking, - Thus, vou have futled o demonstrate how this mformation s exeepted under
section 332,115 Accordingly we find none of the remaining information in bxhibits Cor
I may be withbeld on this basis,

We note some f the remaiming information m Lxhibit s subjecet to section 532,117 of the
Government Code.” Segtion 332,117 excepts trom disclosure the home addresses and
telephone nur wers, emergeney contact information. social sccurity numbers, and family
member information of current or tormer ofhcials oremployees of a covernmental body who
timely request that this information be kept conlidential under section 332.024 of the
Government Chode, Govit Code § 332 117a) 1y Seetion 332117 1s also applicable 1o
personal pager and cethular telephone numbers. provided the cellular telephone service or
pager service - not paid for by a sovernmentad body. See Open Records Dectsion No. 306
at 3-0 (1988} ‘statutory predecessor to section 352,117 of the Government Code not
applicable to collular telephone numbers provided and paid tor by governmental body and
mtended for official use). Whether a pariicular piece of information 1s protecied by
section 232117 (a) Ty must be deternyined at the time the request Tor it is made. See Open
Recopds Decision No. 330 at 5 (1989). Therefore. a governmental body must withhold
mformation under seetion 332,117 on behalf of currentor former officials or emplovees only
1 these individ wals made areguest for contidentiality under section 332.024 prior to the date
on which the rquest for this information was made. Accordingly. 1f the employvees whose
mlormation is ¢ issuc timely elected to keep their personalinformation confidential pursuant
to section 332,424 and pay tor the cellular service with personal funds. the deparument must
withhold the cetular telephone numbers we have murked i Exhibit b under section 352,117
ol the Goverracnt Code, The department may not withhold this information under
section 32211 711 the emplovees did not make a tmely election to keep the imformation
conlidential or [ the cellular telephone service s patd for by o vovermmental body.

Section 532,157 of the Govermment Code excepts from disclosure “an e-mail address ol a
member of the sublic that is provided tor the purpose ol communicating clectronically with

“Fhe Ottze of the Attomey Generad will raise a mandatony exception on behalt of a governmental
body, but ordinarly will not raise other exceptions. Swe Open Records Trecizion Nos, 481 (1987}, 480
(1987). 4T (1987 ..
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a sovernmentai bodv.” unless the member of the public consents to 1ts refease or the ¢-mail
address is of o cvpe specifically excluded by subsection (¢). Gov't Code § 322137 ()-(0)

-~

Section 332037 18 not applicable to an institutional e-mand address. an Inthncl \\'L‘hw!it,
address. the geseral e-mail address ot a busmess, an e-mail address of a personwho has o
coniractual relaiionship with a governmental body. or an ¢-mail address maintained by a
governmental catity for one of its officials or emplovees. The c-mail addresses we have
marked are not of the tpes spectiically excluded by seetion 332.737(¢). Accordinglv. the
department must withhold the c-mail addresses we have marked in Exhibits C and 12 under
seetion 332137 of the Government Code unless the owners of the addresses attirmatively
consent Lo their release.”

I summary. the department: {1y must withhold the information we have marked in Exiubits
Dand I’ ifrom disclosure under section 3321071 of the Government Code 1 conjunction with
section 261.207 of the Family Code: 23 must withhold the intformation we have marked in
Lxhibits D ane 19 under section 332101 of the Government Code in conjunction with
section 48, 01 »f the Human Resources Code: {3 must withhold the information we have
marked 1 Extibits Co Dooand Founder section 332101 of the Govenunent Code in
conjunction woh section 376,005 of the Health and Satety Code: (4) may withhold the
imformation in bxhibit 3 and the information we have marked in Exhibit Bounder
section 3321075 1y ol the Government Code, exceept to the extent the non-privileged portion
ol the e-matl steng we have marked in Exhibit L exists separate and apart from the otherwise
privileged c-nval string o which it appears: 3y may withhold the informaiton we have
marked in Uxlebits O and 1ounder seetion 332,11 of the Government Code; (6) must
withhold the cellular telephone numbers we have marked in Exhibit B under section 532,117
of the Governrsent Code 16 the employees whose infarmation is at issue tmely elected 1o
keep therr persomal information conlidential pursuant 1o section 532.024 and pay for the
cellular service with personal funds; and (7) must withhold the e-mail addresses we have
marked i Exkebits C and ID under seetion 332137 of the Government Code unless the
owners of the sddresses atfirmatively consent to disclosure, The departiment must release
the remaiming intormation,

This Jetter rubire s limited to the particular information at 1ssue in Uns request and limited
o the Tacts as sresented to us: therefore, this ruling must not be relied upon as a previous
determination -cgarding anv other information or anv other circumstances.

This ruling trizgers important deadlines regarding the rights and responsibilitics ot the
governmental Fady and of the requestor. For more information concerning I}nm, rwhl% and

Y
responsibititics. please visit our websile at htypy v oae state. L

W nole this office issucd Open Records Becision No. 684 (20097 a previous determination to all
sovernmental bod es awthorizing them to withhold ten categories of information. including an c-mail address
ol a member of th publie under section 332137 of the Government Code, without the necessity of requesting
an allerney gener:  decision,
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or call the Oifice of the Attorney General’s Open Government Hothne, toll frec.
at {877} 0753-6853% 0 Questions concerning the allowable charges for providing pubiic

milormationt unacr the Act must be divected (o the Cost Rules Adminisieator of e Oftice of
the Attorney Goeneral, toll free ot (8883 672-6787

Sincerely.

Pindsay 1. Hal-
Assistant Atorey General
Open Records Division

LEHag
Refr 1y 446517
imc.  Submitied documents

C: Requesior
(wio ern-losures)

My, Cary Grace

Assistart City Altorney
ity of \ustin

POy Bex 088

Austin. lexas 78767-8828
(w0 cr losures)

My, Sueanne Mitchell
Agsistart General Counsel
Texas *iedieal Board

PO, By 2018

Austin, Texas 78768-2018
(/o eralosures)





























