ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

April 4,2012 .

Lieutenant Wil jam Ryan
Record Divisic 1
Pharr Police D+ partment
1900 South Ca;'e
Pharr, Texas 7:°577-6751

OR2012-04882
Dear Lieutenarf’f; Ryan:

" You ask whet! =r certain information is subject to required public disclosure under the
Public Informa:ion Act (the *“Act”), chapter 552 of the Government Code. Your request was
assigned ID# 4 .9865.

The Pharr Polic 2 Department (the “department”) received a request for information related
to case numbe;. 2008-00027151. You claim the submitted information is excepted from
disclosure und:r section 552.101 of the Government Code.! We have considered the
exception you "'laim and reviewed the submitted information.

Section 552.1C: of the Government Code excepts from disclosure “information considered
to be conﬁdenﬁf‘;'al by law, cither constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.1'' 1. This section encompasses information protected by other statutes.
Section 261.2¢" of the Family Code provides, in relevant part, as follows:

(a) [T]}f e following information is confidential, is not subject to public
release. :nder Chapter 552, Government ('cde, and may be disclosed only for
purpos ; consistent with this code and applicable federal or state law or under
rules a¢ ypted by an investigating agency:

‘Althoug.' you also raise section 552.108 of the Government Code, you have not provided any
arguments to sup:-ort this exception. Therefore, we do not address section 552.108. See Gov’t Code
§$ 552.301(6)(1)(\‘1}), .302.
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‘(1) a report of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
tised or developed in an investigation under this chapter or in
providing services as a result of an investigation.

¥

(k) Notwithstanding Subsection (a), an investigating agency, other than the
[Texas Department of Family and Protective Services] or the Texas Youth
Commission, on request, shall provide to the parent, managing conservator,
or other'legal representative of a child who is the subject of reported abuse
or neglect, or to the child if the child is at least 18 years of age, information
concerfting the reported abuse or neglect that would otherwise be confidential
under this section. The investigating agency shall withhold information
under this subsection if the parent, managing conservator, or other legal
representative of the child requesting the information is alleged to have
committed the abuse or neglect.

(I) Before a child or a parent, managing conservator, or other legal
represetitative of a child may inspect or copy a record or file concerning the
child under Subsection (k), the custodian of the record or file must redact:
I
-{2) any information that is excepted from required disclosure under
‘Ithe Act], or other law; and

13) the identity of the person who made the report.

Fam. Code § 261.201(a), (k), (1)(2)-(3). We find the submitted information was used or
developed in an investigation of alleged or suspected child abuse made to the department.
See id. § 261.0C1(1)(E) (definition of child abuse includes continuous sexual abuse of a child
under Penal Cdde section 21.02); see also Penal Code § 22.011(c)(1) (defining “child” for
purposes of Pefial Code sections 21.02 as person under 17 years of age). Accordingly, we
find this information is subject to section 261.201(a)(2) of the Family Code. We note the
requestor is a parent of the child victim listed in the information and is not alleged to have
committed the abuse. Thus, pursuant to section 261.201(k), the information at issue may not
be withheld from this requestor on the basis of section 261.201(a). See Fam. Code
§ 261.201(k). However, section 261.201(1)(3) states the identity of the reporting party shall
be withheld from disclosure. Id. § 261.201(1)(3). Accordingly, the department must
withhold the identity of the reporting party, which we have marked, under section 552.101

i
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of the Government Code in conjunction with section 261.201(1)(3) of the Family Code.
Further, section 261.201(I)(2) states any information that is excepted from required
disclosure under the Act or other law must be withheld from disclosure. Id. § 261.201(1)(2).
Accordingly, we will consider your argument under section 552.101 of the Government Code
for the submitted information.
5

Section 552.1¢:1 of the Government Code also encompasses common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person and (2) not of legitimate concern to the
public. Indus.-Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
demonstrated. . See id. at 681-82. The type of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id. at!683. In Open Records Decision No. 393 (1983), this office concluded
generally, only nformation that either identifies or tends to identify a victim of sexual assault
or other sex-related offense may be withheld under common-law privacy; however, because
the identifying information was inextricably intertwined with other releasable information,
the governmental body was required to withhold the entire report. Open Records Decision
No. 393 at 2 (1983); see Open Records Decision No. 339 (1982); see also Morales v. Ellen,
840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied) (identity of witnesses to and
victims of sexual harassment was highly intimate or embarrassing information and public did
not have a legitimate interest in such information); Open Records Decision No. 440 (1986)
(detailed descriptions of serious sexual offenses must be withheld). In this instance, you seek
to withhold the; entirety of the remaining information under section 552.101 in conjunction
with common-{aw privacy. However, as noted above, the requestor is a parent of the minor
child whose privacy interests are at issue. See Gov’t Code § 552.023(a) (“person’s
authorized representative has special right of access, beyond right of general public, to
information held by governmental body that relates to person and that is protected from
public disclosure by laws intended to protect that person's privacy interests”); Open Records
Decision No. 481 at 4 (1987) (privacy theories not implicated when individual requests
information concerning herself). Thus, the requestor has a right of access to information
pertaining to her child that would otherwise be confidential under common-law privacy.
Accordingly, the department may not withhold the entirety of the remaining information
from this requéistor under section 552.101 on the basis of common-law privacy.

The doctrine oficommon-law privacy also protects a compilation of an individual’s criminal
history, which’is highly embarrassing information; the publication of which would be highly
objectionable tb a reasonable person. Cf. United States Dep 't of Justice v. Reporters Comm.
for Freedom o7 the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding
individual’s privacy interest, court recognized distinction between public records found in
courthouse files and local police stations and compiled summary of information and noted
that individualzhas significant privacy interest in compilation of one’s criminal history).
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Furthermore, we find a compilation of a private citizen’s criminal history is generally not of
legitimate concern to the public. This office has found some kinds of medical information
or information *ndicating disabilities or specific illnesses are excepted from required public
disclosure under common-law privacy. See Open Records Decision Nos. 422 (1984), 455
(1987) (informfation pertaining to prescription drugs, specific illnesses, operations and
procedures, and physical disabilities protected from disclosure). Upon review, we find the
information we have marked is highly intimate or embarrassing and not of legitimate public
concern. Thérefore, the department must withhold the marked information under
section 552.107 of the Government Code in conjunction with common-law privacy.

We note the rmaining information includes sexual offender registration information.
Section 552.101 of the Government Code also encompasses article 62.005(b) of the Code
of Criminal Pracedure. Article 62.051 of the Code of Criminal Procedure requires a sex
offender registrant to provide the following information to the Texas Department of Public
Safety (“DPS”: sex offender registration database: the person’s full name; each alias used
by the person and any home, work, or cellular telephone number of the person; date of birth;
sex; race; height; weight; eye color; hair color; social security number; driver’s license
number; shoe ¢ize; home address; a recent color photograph, or if possible, an electronic
image of the person; a complete set of fingerprints; the type of offense the person was
convicted of; the age of the victim; the date of conviction; the punishment received; an
indication as to'whether the person is discharged, paroled, or released on juvenile probation,
community supervision, or mandatory supervision; an indication of each license, as defined
by article 62.0::5(g), that is held or sought by the person; an indication as to whether the
person is or wi:l be employed, carrying on a vocation, or a student at a particular public or
private institution of higher education in this state or another state, and the name and address
of that institution; and any other information required by DPS. See Crim. Proc. Code
art. 62.051(c). " This information is public information with the exception of the person’s
social security' number, driver’s license number, any home, work, or cellular telephone
number, all information required by DPS outside of the enumerated categories of
information, ar'd any information that would identify the victim of the offense for which the
person is subjei:t to registration. See id. art. 62.005(b). Thus, the department must withhold
or release the ir formation subject to article 62.005 of the Code of Criminal Procedure, which
we have marked, in accordance with article 62.005(b).

Section 552.1€¢'1 of the Government Code also encompasses chapter 411 of the Government
Code, which makes confidential criminal history record information (“CHRI”) generated by
the National Crime Information Center or by the Texas Crime Information Center. See Gov’t
Code § 411.08%(a). Title 28, part 20 of the Code of Federal Regulations governs the release
of CHRI that 3tates obtain from the federal government or other states. Open Records
Decision No. £55 (1990). The federal regulations allow each state to follow-its individual
laws with resp;éct to the CHRI it generates. See id. Section 411.083 of the Government
Code deems cenfidential CHRI that the Department of Public Safety (“DPS”) maintains,
except that DP3 may disseminate this information as provided in chapter 411, subchapter F
of the Goverﬁnnent Code. See Gov’'t Code § 411.083. Sections 411.083(b)(1)
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and 411.089(a}, authorize a criminal justice agency to obtain CHRI; however, a criminal
justice agency raay not release CHRI except to another criminal justice agency for a criminal
justice purposg. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Cgde are entitled to obtain CHRI from DPS or another criminal justice agency;
however, those, entities may not release CHRI except as provided by chapter 411. See
generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or any other criminal
justice agency must be withheld under section 552.101 in conjunction with chapter 411,
subchapter F o} the Government Code. Upon review, we find a portion of the submitted
information, vshich we have marked, consists of CHRI that is confidential under
section 411.083. Thus, the department must withhold the marked information under
section 552.1(,‘;5! of the Government Code in conjunction with section 411.083 of the
Government Code.

Section 552.1:1 of the Government Code also encompasses section 560.003 of the
Government Code, which provides, “[a] biometric identifier in the possession of a
governmental Jody is exempt from disclosure under [the Act].” Id. § 560.003; see id.
§ 560.001(1) ("biometric identifier” means retina or iris scan, fingerprint, voiceprint, or
record of hand )r face geometry). There is no indication the requestor has a right of access
to the submitte.: fingerprints under section 560.002. See id. § 560.002(1)(A) (governmental
body may not s¢ll, lease, or otherwise disclose individual’s biometric identifier to another
person unless :the individual consents to disclosure). Accordingly, the department must
withhold the fir:gerprints, which we have marked, under section 552.101 of the Government
Code in conjurction with section 560.003 of the Government Code.

We note some¢f'the remaining information is subject to section 552.130 of the Government
Code.? Sectior.552.130 provides information relating to a motor vehicle operator’s license,
driver’s licenss, motor vehicle title, or registration issued by an agency of this state or
another state ¢r country is excepted from public release. See Gov’t Code § 552.130.
Accordingly, ti*e department must withhold the motor vehicle record information we have
marked under gzction 552.130 of the Government Code.

In summary, the department must withhold the information we marked under section
552.101 of the:Government Code in conjunction with section 261.201(1)(3) of the Family
Code, commor-law privacy, section 411.083 of the Government Code, and section 560.003
of the Governryent Code. The department must withhold or release the information subject
to article 62.065 of the Code of Criminal Procedure, which we have marked, in accordance
with article 6..005(b). The department must also withhold the motor vehicle record

*The Offf’ce of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinariiy will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987). a t
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information we. marked under section 552. 130 of the Government Code. The remaining
information must be released.’
This letter rulif.ig is limited to the particular information at issue in this request and limited
to the facts as gresented to us; therefore, this ruling must not be relied upon as a previous
determination r2garding any other information or any other circumstances.

This ruling trig'gers important deadlines regarding the rights and responsibilities of the
governmental tody and of the requestor. For more information concerning those rights and
responsibilities; please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Ogfice of the Attorney General’s Open Government Hotline, toll free,

at (877) 673 6839 Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney Gﬁaneral, toll free at (888) 672-6787.

Sincerely, i

D e

Claire V. Morris Sloan
Assistant Attoriey General
Open Records: Division

CVMS/som
Ref:  ID# 447865

Enc. Submit'ed documents
c: Requesior
(w/o enzlosures)

o

*We noté*the information being released contains social security numbers. Section 552.147(b) of the
Government Cods authorizes a governmental body to redact a living person’s social security number from
public release wit::out the necessity of requesting a decision from this office. See Gov’t Code § 552.147(b).
We further note th‘g information being released is be confidential with respect to the general public. Therefore,
if the department {*>ceives another request for this information from a different requestor, the department must
again seek a ruling from this office.
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