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April 4, 2012 ., 

Mr. Ross S. Mi":irtin 
Kelly Hart ~' 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

201 Main Stref':, Suite 2500 
Fort Worth, Teas 76102 

Dear Mr. Mart"I: 

0R2012-04883 

You ask whetl;:r certain information is subject to required public disclosure under the 
Public InformalOn Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 4"'·9527. 

The Denton (mnty Fresh Water Supply District No. I-A (the "district"), which you 
represent, recdred a request for ten categories of information pertaining to the boundaries 
of the district; ;'-egistered district voters; district elections; ownership interests of district 
board member~ in real property within the district; and registered voters and elections for 
Denton Count) :Fresh Water Supply District Nos. I-F, 1-G, and I-H. You state the district 
has made som~' of the responsive information available to the requestor. You claim the 
submitted information is excepted from disclosure under section 552.103 of the Government 
Code. We h:tve considered the . exception 'yo([ claim and reviewed the submitted 
representative;,:'ample of information. 1 We have also received and considered comments 
from the reqm;,tor. See Gov't Code § 552.304 (interested party may submit comments 
stating why inf,rmation should or should not be released). 

Section 552.10;' of the Government Code provides in relevant part as follows: 

IWe ass(;ne the "representative sample" of records submitted to this office is truly representative of 
the requested reco,'ds as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not rea·::h, and therefore does not authorize the withholding of, any other requested records to the 
extent those recor~s contain substantially different types of information than that submitted to this office. 
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, ., 
(a) Inf(:rmation is excepted from [required public disclosure] if it is 
informc)tion relating to litigation of a civil or criminal nature to which the 
state ord political subdivision is or may be a party or to which an officer or 
employ;':e of the state or a political subdivision, as a consequence of the 
person;:, office or employment, is or may be a party. 

(c) Inf~Tmation relating to litigation involving a governmental body or an 
officer)r employee of a governmental body is excepted from disclosure 
under S-:lbsection ( a) only ifthe litigation is pending or reasonably anticipated 
on the cflte that the requestor applies to the officer for public information for 
access 6 or duplication of the information. 

Id. § 552.103(r), (c). A governmental body has the burden of providing relevant facts and 
documents to ~;lOw section 552.103(a) is applicable in a particular situation. The test for 
meeting this burden is a showing that (1) litigation was pending or reasonably anticipated on 
the date the go\~~rnmental body received the request for information, and (2) the information 
at issue is relat~d to that litigation. See Univ. a/Tex. Law Sch. v. Tex. Legal Found., 958 
S.W.2d 479, 4)1 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 
S.W.2d 210,2 .. 2 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.); Open Records 
Decision No.5:; 1 at 4 (1990). A governmental body must meet both prongs of this test for 
information to-.')e excepted under section 552.1 03(a). See ORD 551. 

To establish li,jgation is reasonably anticipated, a governmental body must provide this 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
conjecture." Sfe Open Records Decision No. 452 at 4 (1986). Concrete evidence to support 
a claim litigat~::m is reasonably anticipated may include, for example, the governmental 
body's receipt:,f a letter containing a specific threat to sue the governmental body from an 
attorney for a p~~tential opposing party. See Open Records Decision No. 555 (1990); see also 
Open Recordsnecision No. 518 at 5 (1989) (litigation must be "realistically contemplated"). 
In addition, thiE;office has concluded litigation was reasonably anticipated when the potential , 
opposing party ·lired an attorney who made a demand for disputed payments and threatened 
to sue if the pa.~ments were not made promptly, or when an individual threatened to sue on 
several occasic\1s and hired an attorney. See Open Records Decision Nos. 346 (1982), 288 
(1981). On the: other hand, this office has determined if an individual publicly threatens to 
bring suit agair'st a governmental body, but doeS'llOt actually take objective, steps toward 
filing suit, litiption is not reasonably anticipated. See Open Records Decision No. 331 
(1982). Furthe,', the fact that a potential opposing party has hired an attorney who makes a 
request for in:(rmation does not establish litigation is reasonably anticipated. See Open 
Records Decis\;)n No. 361 (1983). 
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You state the d~·)trict reasonably anticipates litigation in this instance because the requestor, 
an attorney, hi,s made threats to file litigation against the district. You inform us the 
requestor's lav~ firm represents Denton County Fresh Water Supply District No. 1-B 
("district 1-B")~as its general counsel. You state prior to the date the district received the 
instant requestror information, district 1-B "repeatedly sent letters to the [d]istrict claiming 
that the [d]istri,:t is in breach of or default under the terms of an Operating Agreement by and 
between" the dt~;;trict and district 1-B. You also state the submitted documents pertain to the 
substance of tH:~ anticipated litigation. Based on your representations, our review, and the 
totality of the~circumstances, we find you have established litigation was reasonably 
anticipated on £he date the district received the request for information. Accordingly, the 
district may wi~)lhold the submitted information under section 552.103 of the Government 
Code. . 

Generally, hov"ever, once information has been obtained by all parties to the litigation 
through discov~ry or otherwise, no section 552.103(a) interest exists with respect to that 
information. St~'e Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information 
that has either)een obtained from or provided to all parties to the pending or anticipated 
litigation is nof'excepted from disclosure under section 552.1 03(a) and must be disclosed. 
Further, the apf;;licability of section 552.1 03(a) ends once the litigation has been concluded 
or is no longer'nticipated. See Attorney General Opinion MW-575 (1982); see also Open 
Records DecisiSn No. 350 (1982). 

This letter rulihg is limited to the particular information at issue in this request and limited 
to the facts as!'resented to us; therefore, this ruling must not be relied upon as a previous 
determination~'\~garding any other information or a.lly other circumstances . 

. ,' , 
·'1,' 

This ruling tri~;-gers important deadlines regarding the rights and responsibilities of the 
governmental t',ody and of the requestor. For more information concerning those rights and 
responsibilitie~i.:· please visit our website at http://www.oag.state.tx.us/openJindex orl.php, ,f 

or call the O)ice of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-~839. Questions concerning the allowable charges for providing public 
information un]er the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney G"meral, toll free at (888) 672-6787 . . 

',\ 

smcefj~ V(~W--
Claire V. Mon';s Sloan 
Assistant AttOl'ley General 
Open Records :)ivision 
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Ref: ID# 44(,527 

Ene. SubmiW~d documents 

c: Reques~or 
(w/o en~~losures) 


