ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

April 5, 2012

Ms. Linda Pemberton
Paralegal

City of Killeen

P.O. Box 1329
Killeen, Texas 76540

OR2012-04949
Dear Ms. Pemberton:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned 1D# 449839 (Killeen ID# W007161).

The City of Killeen (the “city”) received a request for information pertaining to a named
individual. You state you have released some of the requested information. You claim that
the remaining requested information is excepted from disclosure under section 552.108 of
the Government Code. We have considered the exception you claim and reviewed the
submitted representative sample of information.'

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”® Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which

"This letter ruling assumes that the submitted representative sample of information is truly
representative of the requested information as a whole. This ruling does not reach, and therefore does not
authorize, the withholding of any other requested information to the extent that the other information is
substantially different than that submitted to this office. See Gov't Code §§ 552.301(e)(1)(D), .302; Open
Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).

“The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

PosT OFFICE BOX 12548, AUSTIN, TEXAS 78711-2548 TEL: (512) 463-2100 WWW.TEXASATTORNEYGENERAL.GOV
An Equal Employment Opportunity Employer « Printed on Recycled Paper



Ms. Linda Pemberton - Page 2

protects information if it (1) contains highly intimate or embarrassing facts, the publication
of which woulc be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be established. /d. at 681-82. A compilation of an individual’s criminal history is
highly embarra:sing information, the publication of which would be highly objectionable to
a reasonable person. Cf. U.S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S: 749, 764 (1989) (when considering prong regarding individual’s privacy
interest, court 1>cognized distinction between public records found in courthouse files and
local police steézions and compiled summary of information and noted that individual has
significant privacy interest in compilation of one’s criminal history). Moreover, we find a
compilation of a private citizen’s criminal history is generally not of legitimate concern to
the public. However, information that refers to an individual solely as a victim, witness, or
involved persc1 does not implicate the privacy interest of the individual and may not be
withheld under section 552.101 on that basis.

The instant reczuest is for all information involving a named individual. This request for
unspecified lav- enforcement records requires the city to compile the criminal history of the
named individ-ial, thus implicating the named individual’s right to privacy. We note,
however, the requestor may be acting as the named individual’s authorized representative;
therefore, she r:ay have a right of access under section 552.023 of the Government Code to
any information the city would otherwise be required to withhold from the public to protect
this individual's privacy. See Gov’t Code § 552.023(a) (person or person’s authorized
representative has special right of access, beyond right of general public, to information held
by government.:l body that relates to person and is protected from public disclosure by laws
intended to pretect person’s privacy interests). We are unable to determine whether the
requestor is act ng as the authorized representative of the named individual. Therefore, we
rule conditionsily. If the city maintains law enforcement records depicting the named
individual as a ‘uspect, arrestee, or criminal defendant and the city determines the requestor
does not have & right of access under section 552.023 as the named individual’s authorized
representative, ‘he city must withhold such information under section 552.101 in conjunction
with common- aw privacy. If the city maintains law enforcement records depicting the
named individ+al as a suspect, arrestee, or criminal defendant and the city determines the
requestor has a right of access under section 552.023 as the named individual’s authorized
representative, ‘the city may not withhold that information from this requestor as a
compilation of *he named individual’s criminal history under section 552.101 in conjunction
with common-!aw privacy. We note you have submitted reports that do not depict the named
individual as a suspect, arrestee, or criminal defendant. Thus, this information is not part of
a criminal history compilation and may not be withheld as a compilation of the named
individual’s cr:minal history under section $52.101 in conjunction with common-law
privacy. We acdress your argument under section 552.108 of the Government Code.

Section 552.103 of the Government Code provides in pertinent part:
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(a) Info mation held by a law enforcement agency or prosecutor that deals
with th® detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

1) release of the information would interfere with the detection,
‘nvestigation, or prosecution of crime; [or]

2)itis information that the deals with the detection, investigation, or
-prosecution of crime only in relation to an investigation that did not
fesult in conviction or deferred adjudication].]

Id. § 552.108(*)(1)-(2). Subsection 552.108(a)(1) generally applies to information that
pertains to criminal investigations or prosecutions that are currently pending, while
subsection 55‘?5;.108(21)(2) protects law enforcement records that pertain to criminal
investigations “nd prosecutions that have concluded in final results other than criminal
convictions or: eferred adjudications. A governmental body claiming section 552.108 must
reasonably exp ain how and why the subsection claimed applies to the information at issue.
See id. §§ 552..08, .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).

You state repct numbers 04-013087, 06-013954, and 11-002034 are ongoing criminal
investigations. ‘Based upon your representation and our review, we conclude that release of
report number: ¢ 1-002034 would interfere with the detection, investigation, or prosecution
of crime. See F ouston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.—Housto" [14th Dist.] 1975) (court delineates law enforcement interests that are
present in actve cases), writ ref’'d nr.e. per curiam, 536 S.W.2d 559 (Tex. 1976).
Additionally, yu state report numbers 10-005290, 10-017437, and 10-017652 are criminal
investigationsfﬁhat concluded in results other than convictions or deferred adjudication.
Thus, sectior’ 552.108(a)(1) is applicable to report number 11-002034 and
section 552.10&a)(2) is applicable to report numbers10-005290, 10-017437, and 10-017652.

As you acknov‘ledge, section 552.108 does not except from disclosure “basic information
about an arreste d person, an arrest, or a crime.” Gov’t Code § 552.108(c). Basic information
refers to the inf’f)rmation held to be public in Houston Chronicle. See 531 S.W.2d at 186-88;
Open Records Decision No. 127 (1976) (summarizing the types of information considered
to be basic infcf;mation). Thus, with the exception of the basic front page offense and arrest
information, wz’lich the city must release, the city may withhold report number 11-002034
under section 52.108(a)(1), and report numbers 10-005290, 10-017437, and 10-017652
under section 5252.108(21)(2) of the Government Code.

We note, howe ver, report number 04-013087 pertains to a disorderly conduct offense that
occurred in 2004, and report number 06-013954 pertains to an assault offense that occurred
in 2006. The statute of limitations for these offenses is two years. See Pen. Code
§§ 22.01(a)(3) {offense under section 22.01(a)(3) is a Class C misdemeanor), 42.01(a)(7)
(offense is Clas B or Class C misdemeanor); Crim. Proc. Code arts. 12.02(a) (indictment
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or information’ff)n Class B misdemeanor may be presented within two years from date of
commission of'bffense and not afterward), .02(b) (complaint or information on Class C
misdemeanor 7 ‘ay be presented within two years from date of commission of offense, and
not afterward).-” You have neither informed this office any criminal charges were filed for
either offense ,11th1n the limitations period nor explained how release of the information
would interfere’ with the detection, investi gation, or prosecution of an offense for which the
statute of limivations has run. Thus, we find the city has failed to demonstrate the
applicability ©f section 552.108(a)(1) to report number 04-013087 or report
number 06-013?954. Thus, neither report number 04-013087 nor report number 06-013954
may be withhe?d under section 552.108(a)(1).

We note a portwn of report number 06-013954 is subject to common-law privacy. Asnoted
above, commo -law privacy protects highly intimate or embarrassing information that is not
of legitimate c¢ ncern to the public. Indus. Found., 540 S.W.2d at 685. To demonstrate the
applicability o common-law privacy, both prongs of this test must be established. Id.
at 681-82. Ths office has found that some kinds of medical information or information
indicating disabilities or specific illnesses are excepted from required public disclosure under
common-law privacy. See Open Records Decision No. 455 (1987) (prescription drugs,
illnesses, operz ions, and physical handicaps). Upon review, we find that the information we
have marked i3 highly intimate or embarrassing and not of legitimate public concern.
Therefore, th¢ city must withhold the information we have marked in report
number 06-017954 under section 552.101 of the Government Code in conjunction with
common-law pivacy.

Section 552.1%9 of the Government Code provides that information relating to a motor
vehicle operatc’s’s license, driver’s license, motor vehicle title, or registration issued by an
agency of this ';{iate or another state or country is excepted from public release. Gov’t Code
§ 552.130(a). #"ccordingly, the city must generally withhold the named individual’s driver’s
license numbe: we have marked in report number 04-03087 under section 552.130 of the
Government C~ sde However, we note section 552.130 is based on privacy principles. Inthis
instance, itis n’ 3t clear whether the requestor is acting as the named individual’s authorized
representative.” As such, this requestor may have a right of access to this information, and
we must rule ccaditionally. See id. § 552.023; ORD 481 at 4 (privacy theories not implicated
when individu: ! requests information concerning herself). If the requestor does not have a
right of access "o this information, the city must withhold the information we marked under
section 552.130 of the Government Code. Conversely, if the requestor has a right of access
to the informaton at issue, the city may not withhold this information from this requestor and
must release th2 marked driver’s license number.

In summary, ifthe city maintains law enforcement records depicting the named individual
as a suspect, & estee, or criminal defendant and the city determines the requestor does not
have a right Cf access under section 552.023 of the Government Code as the named
individual’s a thorized representative, the city must withhold such information under
section 552.10" of the Government Code in conjunction with common-law privacy. With
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the exceptionf‘ of the basic front page offense and arrest information, the city
may withhold report number 11-002034 under section 552.108(a)(1), and report
numbers 10- O’( 5290, 10-017437, and 10-017652 under section 552.108(a)(2) of the
Government C )de The city must withhold the information we have marked in report
number 06-01: 954 under section 552.101 of the Government Code in conjunction with
common-law privacy. If the requestor is not acting as the named individual’s authorized
representative,: the city must withhold the information we have marked in report
number 04- 03087 under section 552.130 of the Government Code. The city must release the
remaining info: matlon

This letter ruliz{g is limited to the particular information at issue in this request and limited
to the facts as ij;;;;vresented to us; therefore, this ruling must not be relied upon as a previous
determination :cgarding any other information or any other circumstances.

This ruling trixgers important deadlines regarding the rights and responsibilities of the
governmental t:ody and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the O:fice of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-€839. Questions concerning the allowable charges for providing public
information ur: ler the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney G;ﬁéneral, toll free at (888) 672-6787.

Sincerely,

>/ E’éﬁ Ja e}w

Lindsay E. Ha 2
Assistant Attoe,ley General
Open Records; Division

LEH/ag

’We note the information being released contains social security numbers for individuals other than
the named indivicaal. We also note the information being released contains the named individual’s social
security number, > which the requestor may have a right of access as the individual’s authorized representative.
See generally G vt Code § 552.023(b). Section 552.147(b) of the Government Code authorizes a
governmental bo¢'y to redact a living person’s social security number from public release without the necessity
of requesting a deision from this office under the Act. 7d § 552.147(b). However, the city may not withhold
the named indivical’s social security number from this requestor if the requestor is acting as the individual’s
authorized representative. Additionally, we note the requestor may have a right of access to some of the
remaining informyation being released. Accordingly, if the city receives another request for this same
information from - » person who does not have such a right of access, the city must again seek a ruling from this
office.
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