GREG ABBOTT

April 24, 2012

Mr. Benjamin Sampract
Assistant City Attorney
City of Fort Worth

1000 Throckmorton Street
Fort Worth, Texas 76102

OR2012-05788
Dear Mr. Sampract:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 451442 (PIR No. W014509).

The City of Fort Worth (the “city”’) received a request for any e-mails related to (1) “Petsmart
and/or [the] Petsmart adoption center” and (2) two named individuals involved with Petsmart
during a specified time period.! You state some information will be released to the requestor.
You claim that the submitted information is excepted from disclosure under sections 552.101

'The city sought and received clarification of the information requested. See Gov’t Code § 552.222
(if request for information is unclear, governmental body may ask requestor to clarify request); see also Citv
of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (if governmental entity, acting in good faith, requests
clarification of unclear or over-broad request, ten-day period to request attorney general ruling is measured from
date request is clarified).
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and 552.103 of the Government Code.” We have considered the exceptions you claim and
reviewed the submitted representative sample of information.’

Section 552.101 excepts from disclosure “information considered to be confidential by law,
cither constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This
exception encompasses common-law privacy, which protects information that is highly
intimate or embarrassing, such that its release would be highly objectionable to a person of
ordinary sensibilities, and of no legitimate public interest. See Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information considered
intimate or embarrassing by the Texas Supreme Court in /ndustrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. /d. at 683. This office has also found that personal financial
information not relating to a financial transaction between an individual and a governmental
body is excepted from disclosure under common-law privacy. See Open Records Decision
Nos. 600 (1992) (finding personal financial information to include designation of beneficiary
of employee’s retirement benefits and optional insurance coverage; choice of particular
insurance carrier; direct deposit authorization; and forms allowing employee to allocate
pretax compensation to group insurance, health care, or dependent care), 545 (1990)
(deferred compensation information, participation in voluntary investment program, election
of optional insurance coverage, mortgage payments, assets, bills, and credit history).
However, there is a legitimate public interest in the essential facts about a financial
transaction between an individual and a governmental body. See ORD Nos. 600 at 9
(information revealing employee participation in group insurance plan funded partly or
wholly by governmental body not excepted from disclosure), 545 (financial information
pertaining to receipt of funds from governmental body or debts owed to governmental body
not protected by common-law privacy). We agree the information you indicated, except
where we have marked for release, reveals personal financial information that is not of
legitimate concern to the public. Therefore, the city must withhold the information you have
indicated, except where we have marked for release, under section 552.101 of the
Government Code in conjunction with common-law privacy. However, you have not
demonstrated how the remaining information reveals private information. Accordingly, the

*Although you also raise section 552.101 in conjunction with Texas Rule of Evidence 508, this office
has concluded section 552.101 does not encompass discovery privileges. See Open Records Decision Nos. 676
at 1-2 (2002), 575 at 2 (1990).

*We assume the “representative sample” of information submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent those records contain substantially different types of information than those submitted to this
office.
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city may not withhold any of the remaining information under section 552.101 on the basis
of common-law privacy.

Section 552.101 of the Government Code also encompasses information protected by the
common-law informer’s privilege, which has long been recognized by Texas courts. See
Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim. App.1969); Hawthorne v. State, 10
S.W.2d 724, 725 (Tex. Crim. App. 1928). The informer’s privilege protects from disclosure
the identities of persons who report activities over which the governmental body has criminal
or quasi-criminal law enforcement authority, provided the subject of the information does
not already know the informer’s identity. Open Records Decision Nos. 515 at 3 (1988), 208
at 1-2 (1978). The informer’s privilege protects the identities of individuals who report
violations of statutes to the police or similar law enforcement agencies, as well as those who
report violations of statutes with civil or criminal penalties to “administrative officials having
a duty of inspection or of law enforcement within their particular spheres.” Open Records
Decision No. 279 at 2 (1981). The report must be of a violation of a criminal or civil statute.
See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5.

You state the information you marked identifies a complainant who reported alleged
violations of section 6-79 of the Fort Worth City Code (the “code”) to city staff members,
which you explain have the authority to enforce this section of the code. You also state
violation of this section is punishable by a fine of up to $2,000 per day per violation. Based
on your representations and our review, we conclude the city may withhold the complainant-
identifying information you marked under section 552.101 in conjunction with the common-
law informer’s privilege.

You raise section 552.103 of the Government Code for pages 44-48 in the submitted
information, which provides in pertinent part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.
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Gov’t Code § 552.103(a), (c¢). The governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the governmental body received the request for
information and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at4 (1990). The governmental body must meet both
prongs of this test for information to be excepted from disclosure under section 552.103(a).

To establish litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably
anticipated must be determined on a case-by-case basis. /d. In Open Records Decision
No. 638 (1996), this office stated a governmental body has met its burden of showing
litigation is reasonably anticipated by representing it received a notice-of-claim letter that is
in compliance with the Texas Tort Claims Act (“TTCA”), chapter 101 of the Civil Practices
and Remedies Code.

The city states it received a notice-of-claim letter prior to receiving the request for
information, and asserts that the notice complies with the requirements of the TTCA. Thus,
we find the city reasonably anticipated litigation when it received the request for information.
Upon review, we also find you have established the information you seek to withhold under
section 552.103 is related to the anticipated litigation for purposes of section 552.103(a).
Accordingly, the city may withhold pages 44-48 in the submitted information under
section 552.103 of the Government Code.

We note that once the information has been obtained by all parties to the anticipated
litigation, through discovery or otherwise, no section 552.103(a) interest exists with respect
to that information. Open Records Decision No. 349 at 2 (1982). We also note that the
applicability of section 552.103(a) ends when the litigation is concluded or is no longer
reasonably anticipated. Attorney General Opinion MW-575 (1982) at 2; Open Records
Decision Nos. 350 at 3 (1982), 349 at 2.

Section 552.117 of the Government Code excepts from disclosure the home address and
telephone number, emergency contact information, social security number, and family
member information of current or former officials or employees of a governmental body who
request this information be kept confidential under section 552.024 of the Government
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Code.* Gov’t Code § 552.117(a). Whether a particular piece of information is protected by
section 552.117 must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). Thus, information may be withheld under
section 552.117(a)(1) only on behalf of a current or former employee who made a request
for confidentiality under section 552.024 prior to the date of the governmental body’s receipt
of the request for the information. Information may not be withheld under
section 552.117(a)(1) on behalf of a current or former employee who did not timely request
under section 552.024 the information be kept confidential. We note section 552.117 also
encompasses a personal cellular telephone or pager number, unless the cellular or pager
service is paid for by a governmental body. See Open Records Decision No. 506 at 5-7
(1988) (statutory predecessor to section 552.117 not applicable to cellular telephone numbers
provided and paid for by governmental body and intended for official use). We have marked
a cellular telephone number. To the extent the employee at issue timely requested
confidentiality under section 552.024, and the cellular service is not paid for by a
governmental body, the city must withhold that information under section 552.117(a)(1) of
the Government Code.

Finally, some of the remaining information may be subject to section 552.137 of the
Government Code.” Section 552.137 of the Government Code excepts from disclosure “an
e-mail address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body,” unless the member of the public consents to its
release or the email address is of a type specifically excluded by subsection (¢). See Gov’t
Code § 552.137(a)~(c). The email addresses at issue are not specifically excluded by
section 552.137(c). As such, these email addresses, which we marked, must be withheld
under section 552.137 of the Government Code, unless the owners of the addresses have
affirmatively consented to their release.® See id. § 552.137(b).

In summary, the city must withhold the information you have indicated, except where we
have marked for release, under section 552.101 of the Government Code in conjunction with
common-law privacy. The city may withhold the complainant-identifying information you
marked under section 552.101 in conjunction with the common-law informer’s privilege.

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).

* The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).

“Open Records Decision No. 684 (2009) is a previous determination to all governmental bodies
authorizing them to withhold ten categories of information, including e-mail addresses of members of the public
under section 552.137 of the Government Code, without the necessity of requesting an attorney general
decision.
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The city may withhold pages 44-48 in the submitted information under section 552.103 of
the Government Code. To the extent the employee whose cellular telephone number we
have marked timely requested confidentiality under section 552.024 of the Government
Code, and the cellular telephone service is not paid for by a governmental body, the city must
withhold that information under section 552.117(a)(1) of the Government Code. The city
must withheld the email addresses we have marked under section 552.137 of the Government
Code, unless the owners of the addresses have affirmatively consented to their release. The
remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Aftorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

) e
Sean Opperman
Assistant Attorney General
Open Records Division
SO/dis
Ref: ID# 451442

Enc. Submitted documents

c: Requestor
(w/o enclosures)



