
April 24, 2012 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Tiffany N. Evans 
Assistant City Attorney 
Legal Department 
City of Houston 
P.O. Box 368 
Houston, Texas 77001-0368 

Dear Ms. Evans: 

OR2012-05852 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the" Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 451337 (Houston GC No. 19352). 

The City of Houston (the "city") received a request for the proposals, excluding the 
requestor's own proposal, submitted for RFP S37-T22987 for deferred compensation plan 
services and any supplemental letters, documents, and pricing information provided by the 
bidders. Although the city takes no position on the public availability of the submitted 
information, you state the release of the submitted information may implicate the proprietary 
interests of Great-West Retirement Services, ING Institutional Plan Services, L.L.C., and 
Metlife. Accordingly, you notified these companies of this request for information and of 
their right to submit arguments to this office as to why the submitted information should not 
be released. See Gov't Code § 552.305(d); Open Records Decision No. 542 (1990) (statutory 
predecessor to section 552.305 permitted governmental body to rely on interested third party 
to raise and explain applicability of exception to disclosure under certain circumstances). 
We have reviewed the submitted information. 

Initially, we note that an interested third party is allowed ten business days after the date of 
its receipt of the governmental body's notice under section 552.305( d) to submit its reasons, 
if any, as to why requested information relating to that party should be withheld from 
disclosure. See Gov't Code § 552.305(d)(2)(B). As of the date of this letter, we have not 
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received comments from any of the third parties explaining why the submitted information 
should not be released. Therefore, we have no basis to conclude that any of the third parties 
have a protected proprietary interest in the submitted information. See id. § 552.110; Open 
Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial 
information, party must show by specific factual evidence, not conclusory or generalized 
allegations, that release of requested information would cause that party substantial 
competitive harm), 552 at 5 (1990) (party must establish prima Jacie case that information 
is trade secret), 542 at 3. Accordingly, the city may not withhold the submitted information 
based upon the proprietary interests of the third parties. 

We note that some of the submitted information is subject to common-law privacy. 
Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision."· Gov't 
Code § 552.101. Section 552.101 encompasses the common-law right of privacy, which 
protects information that (I) contains highly intimate or embarrassing facts, the publication 
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate 
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540S.W.2d 668 
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this 
test must be established. Id. at 681-82. The type of information considered intimate and 
embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. Id. at 683. This office has found that personal financial information not relating to 
a financial transaction between an individual and a governmental body is generally intimate 
or embarrassing. See Open Records Decision Nos. 545 ( 1990) (deferred compensation 
information, participation in voluntary investment program, election of optional insurance 
coverage, mortgage payments, assets, bills, and credit history). Upon review, we find the 
information we have marked is highly intimate or embarrassing and not of legitimate public 
concern. Therefore, the city must withhold the information we have marked pursuant to 
section 552.101 of the Government Code in conjunction with common-law privacy. 

We note the submitted information contains insurance policy numbers subject to section 
552.136 of the Government Code. Section 552.136 provides in part that "[ n ]otwithstanding 
any other provision of [the Act], a credit card, debit card, charge card, or access device 
number that is collected, assembled, or maintained by or for a governmental body is 
confidential." Gov't Code § 552.136(b); see id. § 552.136{a) (defining "access device"). 
This office has determined insurance policy numbers are access device numbers for purposes 
of section 552.136. Accordingly, the city must withhold the insurance policy numbers we 
have marked under section 552.136 of the Government Code. 

IThe Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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We also note some of the submitted information appears to be protected by copyright. A 
custodian of public records must comply with copyright law and is not required to furnish 
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. [d.; see Open Records Decision No. 109 (1975). If a member of 
the public wishes to make copies of copyrighted materials, the person must do so unassisted 
by the governmental body. In making copies, the member of the public assumes the duty of 
compliance with copyright law and the risk of a copyright infringement suit. 

In summary, the city must withhold the information we have marked under section 552.101 
of the Government Code in conjunction with common-law privacy and the insurance policy 
numbers we have marked under section 552.136 of the Government Code. Except for the 
copyrighted material, which the city may only release in accordance with copyright law, the 
city must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

!JJ1J~ 
Kristi L. Wilkins 
Assistant Attorney General 
Open Records Division 

KLW/sdk 

Ref: 10# 451337 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 
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Ms. Wendy Young Carter 
Vice President, Government Markets 
ING Institutional Plan Services 
11452 New Farrington Court 
Glen Allen, Virginia 23059 
(w/o enclosures) 

Mr. Gregory E. Seller 
Senior Vice president, Government Markets 
Great-West Retirement Services 
8515 East Orchard Road 
Greenwood Village, Colorado 80111 
(w/o enclosures) 

Ms. Elizabeth Flanders 
Assistant Counsel 
MetLife Law Department 
1 095 Avenue of the Americas 
New York, New York 10036-6796 
(w/o enclosures) 


