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April 30,2012

Ms. Neera Chatterjee

Office of General Counsel

The University of Texas System
201 West Seventh Street
Austin, Texas 78701-2902

OR2012-06228
Dear Ms. Chatterjee:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned [D# 452228 (U.T. OGC# 141938).

The University of Texas Health Science Center at Houston (the “university”) received a
request for twenty-eight categories of information. We note you have redacted social
security numbers under section 552.147 of the Government Code.! You claim that
some of the submitted information is excepted from disclosure under sections
552.101, 552.103, 552.106, 552.107, 552.111, and 552.116 of the Government Code. You
also state release of some of the submitted information may implicate the interests of third
parties. Accordingly, you state, and provide documentation demonstrating, the university
notified the third parties of the request for information and of their right to submit arguments
stating why their information should not be released.” See Gov’t Code § 552.305 (permitting
interested third party to submit to attorney general reasons why requested information should
not be released); Open Records Decision No. 542 (1990) (determining statutory predecessor

 Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act. Gov’t Code § 552.147(b).

*The third parties notified pursuant to section 552.305 are: Beecon Learning, LLC (“Beecon”); Brewer
Educational Resources, Inc. (“Brewer”); Hatch, Inc. (“Hatch™); Lakeshore Learning Materials (“Lakeshore”),
Liberty Source, L.P. (“Liberty”); National Education Systems (“National); Teachscape and Wireless
Generation, Inc. (“WGen”).
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to section.552.305 permits governmental body to rely on interested third party to raise and
explain applicability of exception in certain circumstances). We have received comments
submitted by Lakeshore and WGen. We have considered the submitted arguments and
reviewed the submitted representative sample of information.’

Initially, we address your argument under section 552.103 of the Government Code, as it is
potentially the most encompassing exception you raise. Section 552.103 provides, in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated

-on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (). A governmental body that claims an exception to disclosure
under section 552.103 has the burden of providing relevant facts and documentation
sufficient to establish the applicability of this exception to the information that it seeks to
withhold. To meet this burden, the governmental body must demonstrate that (1) litigation
was pending or reasonably anticipated on the date the governmental body received the
request for information, and (2) the information at issue is related to the pending or
anticipated litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found.,958 S.W .2d 479, 481
(Tex. App.—Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex.
App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.). The governmental body must meet both
prongs of this test for information to be excepted from disclosure under section 552.103(a).
See Open Records Decision No. 551 at 4 (1990).

In order to demonstrate that litigation is reasonably anticipated, the governmental body must
provide this office “concrete evidence showing that the claim that litigation might ensue is
more than a mere conjecture.” Open Records Decision No. 452 at 4 (1986). Concrete
evidence to support a claim that litigation is reasonably anticipated may include, for example,

*This letter ruling assumes that the submitted representative sample of information is truly
representative of the requested information as a whole. This ruling does not reach, and therefore does not
authorize, the withholding of any other requested information to the extent that the other information is
substantially different than that submitted to this office. See Gov’t Code §§ 552.301(e)(1)(D), .302; Open
Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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the governmental body’s receipt of a letter containing a specific threat to sue the
governmental body from an attorney for a potential opposing party.* Open Records Decision
No. 555 (1990); see also Open Records Decision No. 518 at 5 (1989). On the other hand,
this office has determined that if an individual publicly threatens to bring suit against a
governmental body, but does not actually take objective steps toward filing suit, litigation
is not reasonably anticipated. See Open Records Decision No. 331 (1982). We also note that
the fact that a potential opposing party has hired an attorney who makes a request for
information does not establish that litigation is reasonably anticipated. See Open Records
Decision No. 361 (1983).

In the context of anticipated litigation in which the governmental body is the prospective
plaintiff, the concrete evidence must at least reflect that litigation is “realistically
contemplated.” ORD 518 at 5; see also Attorney General Opinion MW-575 (1982) (finding
that investigatory file may be withheld from disclosure if governmental body attorney
determines that it should be withheld pursuant to section 552.103 and that litigation is
“reasonably likely to result”). Whether litigation is reasonably anticipated must be
determined on a case-by-case basis. See ORD 452 at 4.

To support your contention that the university anticipated litigation on the date it received
the request for information, you state, and provide supporting correspondence reflecting, the
university has had an ongoing dispute since 2008 with a third party regarding royalty
amounts owed to the university under various licensing agreements. You further state “it has
become clear to the [u]niversity that [the third party] is not interested in resolving this dispute
short of litigation[,]” and the dispute “has failed to reach resolution despite several years of
attempts[.]” Having considered your argument on this basis, we find you have not
demonstrated the university realistically contemplated litigation as a plaintiff when it
received this request for information. See ORD 331 at 1-2 (mere chance of litigation not
sufficient). Additionally, you have not demonstrated that, before or on the date of the
request, the third party had taken any concrete steps towards litigation. See id. As such, we
find you have failed to demonstrate the university reasonably anticipated litigation when the
request for information was received. See Gov’t Code §§ 552.103(c) (governmental body
must demonstrate that litigation was pending or reasonably anticipated on or before date it
received request for information), .301(e)(1) (requiring governmental body to explain
applicability of raised exception). Accordingly, the university may not withhold any of the
information at issue under section 552.103 of the Government Code.

Next, we note an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if

“In addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: hired an attorney who made a demand for
disputed payments and threatened to sue if the payments were not made promptly, see Open Records Decision
No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open Records Decision
No. 288 (1981).
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any, as to why requested information relating to it should be withheld from disclosure. See
id. § 552.305(d)(2)(B). As of the date of this letter, this office has not received comments
from Beecon, Brewer, Hatch, Liberty, National, or Teachscape explaining why their
information should not be released to the requestor. Thus, we have no basis to conclude that
the release of any portion of the requested information would implicate these third parties’
interests. See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent
disclosure of commercial or financial information, party must show by specific factual
evidence, not conclusory or generalized allegations, that release of requested information
would cause that party substantial competitive harm), 552 at 5 (1990) (party must establish
prima facie case that information is trade secret), 542 at 3. Accordingly, we conclude that
the university may not withhold any of the submitted information on the basis of any interest
Beecon, Brewer, Hatch, Liberty, National, or Teachscape may have in the information.

Lakeshore argues some of its information is confidential because Lakeshore intended it to
be seen by only the university. We note information is not confidential under the Act simply
because the party submitting the information anticipates or requests that it be kept
confidential. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677
(Tex. 1976). Inother words, a governmental body cannot, through an agreement or contract,
overrule or repeal provisions of the Act. See Attorney General Opinion JM-672 (1987);
Open Records Decision Nos. 541 at 3 (1990) (“[T]he obligations of a governmental body
under [the predecessor to the Act] cannot be compromised simply by its decision to enter into
a contract.”), 203 at 1 (1978) (mere expectation of confidentiality by person supplying
information does not satisfy requirements of statutory predecessor to section 552.110).
Consequently, unless the information at issue comes within an exception to disclosure, it
must be released, notwithstanding any expectation or agreement to the contrary.

Lakeshore raises section 552.101 of the Government Code for some of its information.
Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. However, Lakeshore has not pointed to any statutory confidentiality
provision, nor are we aware of any, that would make any of Lakeshore’s information
confidential for purposes of section 552.101. See, e.g., Open Records Decision Nos. 611 at 1
(1992) (common-law privacy), 600 at 4 (1992) (constitutional privacy), 478 at 2 (1987)
(statutory confidentiality). In addition, we note this office has concluded section 552.101
does not encompass other exceptions found in the Act, such as section 552.110 of the
Government Code.

Section 552.101 of the Government Code encompasses information protected by other
statutes, such as section 51.914 of the Education Code, which provides, in pertinent part:

(a) In order to protect the actual or potential value, the following information
is confidential and is not subject to disclosure under [the Act], or otherwise:



Ms. Neera Chatterjee - Page 5

(1) all information relating to a product, device, or process, the
application or use of such a product, device, or process, and all
technological and scientific information (including computer
programs) developed in whole or in part at a state institution of higher
education, regardless of whether patentable or capable of being
registered under copyright or trademark laws, that have a potential for
being sold, traded, or licensed for a fee; [or]

(2) any information relating to a product, device, or process, the
application or use of such product, device, or process, and any
technological and scientific information (including computer
programs) that is the proprietary information of a person, partnership,
corporation, or federal agency that has been disclosed to an institution
of higher education solely for the purposes of a written research
contract or grant that contains a provision prohibiting the institution
of higher education from disclosing such proprietary information to
third persons or parties].]

(b) Information maintained by or for an institution of higher education that
would reveal the institution’s plans or negotiations for commercialization or
a proposed research agreement, contract, or grant, or that consists of
unpublished research or data that may be commercialized, is not subject to
[the Act], unless the information has been published, is patented, or is
otherwise subject to an executed license, sponsored research agreement, or
research contract or grant. In this subsection, “institution of higher
education” has the meaning assigned by Section 61.003 [of the Education
Code].

Educ. Code § 51.914(a)(1)-(2), (b). Asnoted in Open Records Decision No. 651 (1997), the
legislature is silent as to how this office or a court is to determine whether particular
scientific information has ““a potential for being sold, traded, or licensed for a fee.” ORD 651
at 9. Furthermore, whether particular scientific information has such a potential is a question
of fact that this office is unable to resolve in the opinion process. See id. Thus, this office
has stated that in considering whether requested information has “a potential for being sold,
traded, or licensed for a fee,” we will rely on a governmental body’s assertion that the
information has this potential. See id. But see id at 10 (stating that university’s
determination that information has potential for being sold, traded, or licensed for fee is
subject to judicial review). We note that section 51.914 is not applicable to working titles
of experiments or other information that does not reveal the details of the research. See Open
Records Decision Nos. 557 at 3 (1990), 497 at 6-7 (1988).
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You state that the information for which you raise section 552.101 in conjunction with
section 51.914 “contains details of new products developed at [the university] that could
potentially be licensed for a fee.” You further explain the products at issue may be
commercialized and are not currently subject to any executed license agreements. Based on
your representations and our review, we agree that this information, which we have marked,
is confidential under section 51.914 of the Education Code and must be withheld under
section 552.101 of the Government Code on this basis.

Section 552.101 of the Government Code also encompasses the common-law right of
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. The types of information considered
intimate or embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. Whether the public’s interest in obtaining personal
financial information is sufficient to justify its disclosure must be determined on a
case-by-case basis. See Open Records Decision No. 373 (1983).

This office has found that personal financial information not relating to a financial
transaction between an individual and a governmental body is generally intimate or
embarrassing. See generally Open Records Decision Nos. 600 at 9-10, 545 (1990), 523
(1989) (common-law privacy protects credit reports, financial statements, and other personal
financial information), 373 (sources of income not related to financial transaction between
individual and governmental body protected under common-law privacy). However, there
is a legitimate public interest in the essential facts about a financial transaction between an
individual and a governmental body. See ORD Nos. 600 at 9, 545 (financial information
pertaining to receipt of funds from governmental body or debts owed to governmental body
not protected by common-law privacy). Upon our review, we find portions of the remaining
information constitute personal financial details that are highly intimate or embarrassing and
not of legitimate public interest. Therefore, we conclude the university must withhold this
information, which we have marked, under section 552.101 of the Government Code in
conjunction with common-law privacy.

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. Gov’t Code § 552.107(1). When asserting the attorney-client
privilege, a governmental body has the burden of providing the necessary facts to
demonstrate the elements of the privilege in order to withhold the information at issue. Open
Records Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate that
the information constitutes or documents a communication. Id. at 7. Second, the
communication must have been made “for the purpose of facilitating the rendition of
professional legal services” to the client governmental body. TEX.R. EVID. 503(b)(1). The
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privilege does not apply when an attorney or representative is involved in some capacity
other than that of providing or facilitating professional legal services to the client
governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney
acting in capacity other than that of attorney). Governmental attorneys often act in capacities
other than that of professional legal counsel, such as administrators, investigators, or
managers. Thus, the mere fact that acommunication involves an attorney for the government
does not demonstrate this element. Third, the privilege applies to only communications
between or among clients, client representatives, lawyers, and lawyer representatives. TEX.
R.EvID. 503(b)(1). Thus, a governmental body must inform this office of the identities and
capacities of the individuals to whom each communication at issue has been made. Lastly,
the attorney-client privilege applies to only a confidential communication, id., meaning it
was “not intended to be disclosed to third persons other than those to whom disclosure is
made in furtherance of the rendition of professional legal services to the client or those
reasonably necessary for the transmission of the communication.” Id. 503(a)(5). Whether
a communication meets this definition depends on the intent of the parties involved at the
time the information was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex.
App.—Waco 1997, no pet.). Moreover, because the client may elect to waive the privilege
at any time, a governmental body must explain that the confidentiality of a communication
has been maintained. Section 552.107(1) generally excepts an entire communication that is
demonstrated to be protected by the attorney-client privilege unless otherwise waived by the
governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire communication, including facts contained therein).

You state the information you have marked constitutes communications between attorneys
for the university and university officials and employees in their capacity as clients that were
made for the purpose of providing legal services to the university. You state the
communications were intended to be confidential and have remained confidential. Based on
your representations and our review, we find the information you have marked consists of
privileged attorney-client communications that the university may withhold under
section 552.107(1) of the Government Code.’

Section 552.111 of the Government Code excepts from disclosure “an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency.” Gov’t Code § 552.111. Section 552.111 encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open
Records Decision No. 538 at 1-2 (1990).

*As our ruling is dispositive, we need not address your remaining arguments for this information.
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In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
ofthe governmental body. ORD 615 at 5; see also City of Garland v. Dallas Morning News,
22 S.W.3d 351, 364 (Tex. 2000); Arlington Indep. Sch. Dist. v. Texas Attorney Gen., 37
S.W.3d 152 (Tex. App.—Austin 2001, no pet.). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).
However, a governmental body’s policymaking functions do not encompass routine internal
administrative or personnel matters, and disclosure of information about such matters will
not inhibit free discussion of policy issues among agency personnel. ORD 615 at 5-6; see
also Dallas Morning News, 22 S.W.3d at 364 (section 552.111 not applicable to personnel-
related communications that did not involve policymaking). Further, section 552.111 does
not generally except from disclosure facts and written observations of facts and events that
are severable from advice, opinions, and recommendations. Arlington Indep. Sch. Dist., 37
S.W.3dat157; ORD 615 at 5. But, if factual information is so inextricably intertwined with
material involving advice, opinion, or recommendation as to make severance of the factual
data impractical, the factual information also may be withheld under section 552.111. See
Open Records Decision No. 313 at 3 (1982).

You contend some of the remaining information you have marked consists of
communications between employees and officials of the university and The University of
Texas System that constitute advice, opinion, and recommendation relating to university
policy matters regarding “resource allocation and prioritization of responsibilities[.]” Based
on your representations and upon our review, we find the information we have marked
constitutes policymaking advice, opinion, and recommendation. As such, the university may
withhold the information we have marked under section 552.111 of the Government Code
on the basis of the deliberative process privilege.® However, we find the remaining
information consists of either general administrative information that does not relate to
policymaking, or information that is purely factual in nature. Thus, you have failed to
demonstrate how this information is excepted under section 552.111. Accordingly, we find
none of the remaining information may be withheld on this basis.

You assert some of the remaining information is excepted by section 552.106 of the
Government Code. This section excepts from disclosure “[a] draft or working paper
involved in the preparation of proposed legislation.” Gov’'t Code § 552.106(a).
Section 552.106 resembles section 552.111 in that both exceptions protect advice, opinion,
and recommendation on policy matters, in order to encourage frank discussion during the
policymaking process. See Open Records Decision No. 460 at 3 (1987). However,

®As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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section 552.106 applies specifically to the legislative process and thus is narrower than
section 552.111. Id. The purpose of section 552.106(a) is to encourage frank discussion on
policy matters between the subordinates or advisors of a legislative body and the members
of the legislative body; therefore, this section is applicable only to the policy judgments,
recommendations, and proposals of persons who are involved in the preparation of proposed
legislation and who have an official responsibility to provide such information to members
of the legislative body. See Open Records Decision Nos. 460 at 1-2, 367 (1983) (statutory
predecessor applied to recommendations of executive committee of State Board of Public
Accountancy for possible amendments to Public Accountancy Act); see also Open Records
Decision No. 429 at 5 (1985) (statutory predecessor to section 552.106 not applicable to
information relating to governmental entity’s efforts to persuade other governmental entities
to enact particular ordinances). Section 552.106 protects only policy judgments, advice,
opinions, and recommendations involved in the preparation or evaluation of proposed
legislation; it does not except purely factual information from public disclosure. See
ORD 460 at 2.

In this instance, you assert the remaining information you have marked contains
recommendations, opinions, and advice that were prepared in response to requests and
invitations from legislators and legislative staff, and that will be used in the preparation of
proposed legislation that is inextricably intertwined with the university and its policy
mission. Upon review, we find you have not demonstrated how any of the remaining
information constitutes recommendations, opinions, or advice for purposes of
section 552.106. Therefore, no portion of the remaining information may be withheld on that
basis.

Lakeshore and WGen each submit arguments against disclosure of their information under
section 552.110 of the Government Code. Section 552.110 protects (1) trade secrets and (2)
commercial or financial information, the disclosure of which would cause substantial
competitive harm to the person from whom the information was obtained. Gov’t Code
§ 552.110. Section 552.110(a) protects the proprietary interests of private parties by
excepting from disclosure information that is trade secrets obtained from a person and
information that is privileged or confidential by statute or judicial decision. Id. § 552.110(a).
The Texas Supreme Court has adopted the definition of a “trade secret” from section 757 of
the Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763, 776 (Tex. 1958); see
also ORD 552 at 2. Section 757 provides a trade secret to be as follows:

[A]ny formula, pattern, device or compilation of information which is used
in one’s business, and which gives [one] an opportunity to obtain an
advantage over competitors who do not know or use it. It may be a formula
for a chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business . . . in that it is not simply
information as to single or ephemeral events in the conduct of the business,
as, for example, the amount or other terms of a secret bid for a contract or the
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salary of certain employees . . . . A trade secret is a process or device for
continuous use in the operation of the business. Generally it relates to the
production of goods, as, for example, a machine or formula for the
production of an article. It may, however, relate to the sale of goods or to
other operations in the business, such as a code for determining discounts,
rebates or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939) (citation omitted); see also Huffines, 314
S.W.2d at 776. In determining whether particular information constitutes a trade secret, this
office considers the Restatement’s definition of trade secret, as well as the Restatement’s list
of six trade secret factors.” See RESTATEMENT OF TORTS § 757 cmt. b (1939). This office
must accept a claim that information subject to the Act is excepted as a trade secret if a prima
facie case for exemption is made and no argument is submitted that rebuts the claim as a
matter of law. ORD 552 at 5-6. However, we cannot conclude that section 552.110(a) is
applicable unless it has been shown that the information meets the definition of a trade secret
and the necessary factors have been demonstrated to establish a trade secret claim. Open
Records Decision No. 402 (1983).

Section 552.110(b) protects “[c]Jommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. Id. § 552.110(b); ORD 661 at 5-6 (business
enterprise must show by specific factual evidence that release of information would cause
it substantial competitive harm).

Lakeshore claims some of its information, including its customer information, constitutes
trade secrets. Upon review, we find Lakeshore has established a prima facie case that some
of its customer information constitutes trade secrets. Accordingly, the university must
withhold Lakeshore’s information we have marked under section 552.110(a). We note,

"There are six factors the Restatement gives as indicia of whether information qualifies as a trade
secret:

(1) the extent to which the information is known outside of [the company’s] business;

(2) the extent to which it is known by employees and others involved in [the company’s]

business;

(3) the extent of measures taken by [the company] to guard the secrecy of the information;

(4) the value of the information to [the company] and to [its] competitors;

(5) the amount of effort or money expended by [the company] in developing the information;

and

(6) the ease or difficulty with which the information could be properly acquired or duplicated

by others.
RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2, (1982), 306 at 2
(1982), 255 at 2 (1980).
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however, that Lakeshore published the identity of one of its customers on its website, thereby
making this information publically available. Because Lakeshore has published this
information, it has failed to demonstrate this information is a trade secret, and none of it may
be withheld under section 552.110(a). We find Lakeshore has failed to demonstrate its
remaining information meets the definition of a trade secret. Accordingly, the university may
not withhold any of Lakeshore’s remaining information under section 552.110(a) of the
Government Code.

Lakeshore claims some of its remaining information is excepted from disclosure under
section 552.110(b) of the Government Code. In advancing its arguments, Lakeshore relies,
in part, on the test pertaining to the applicability of the section 552(b)(4) exemption under
the federal Freedom of Information Act to third-party information held by a federal agency,
as announced in National Parks & Conservation Association v. Morton, 498 F.2d 765 (D.C.
Cir. 1974). The National Parks test provides that commercial or financial information is
confidential if disclosure of information is likely to impair a governmental body’s ability to
obtain necessary information in the future. National Parks, 498 F.2d 765. Although this
office once applied the National Parks test under the statutory predecessor to
section 552.110, that standard was overturned by the Third Court of Appeals when it held
National Parks was not a judicial decision within the meaning of former section 552.110.
See Birnbaum v. Alliance of Am. Insurers, 994 S.W.2d 766 (Tex. App.—Austin 1999, pet.
denied). Section 552.110(b) now expressly states the standard for excepting from disclosure
confidential information and requires a specific factual demonstration that release of the
information in question would cause the business enterprise that submitted the information
substantial competitive harm. See ORD 661 at 5-6 (discussing enactment of
section 552.110(b) by Seventy-sixth Legislature). Thus, the ability of a governmental body
to continue to obtain information from private parties is not a relevant consideration under
section 552.110(b). Id. Therefore, in making a determination under section 552.110(b), we
will only consider Lakeshore’s interest in withholding its information.

Lakeshore and WGen each contend some of their information is commercial or financial
information, release of which would cause the companies substantial competitive harm.
Upon review of WGen’s arguments under section 552.110(b), we conclude WGen has
established that release of its information at issue, which we have marked, would cause it
substantial competitive injury. Accordingly, the university must withhold the information
we have marked under section 552.110(b). However, we find Lakeshore has not made the
specific factual or evidentiary showing required by section 552.110(b) that release of any of
its remaining information would cause the company substantial competitive harm. See Open
Records DecisionNo. 319 at 3 (1982) (statutory predecessor to section 552.110 generally not
applicable to information relating to organization and personnel, market studies, professional
references, qualifications and experience, and pricing). We therefore conclude that the
university may not withhold any of Lakeshore’s remaining information under
section 552.110(b) of the Government Code.

Section 552.116 of the Government Code provides:
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(a) An audit working paper of an audit of the state auditor or the auditor of
a state agency, an institution of higher education as defined by
Section 61.003, Education Code, a county, a municipality, a school district,
a hospital district, or a joint board operating under Section 22.074,
Transportation Code, including any audit relating to the criminal history
background check of a public school employee, is excepted from [required
public disclosure under the Act]. If information in an audit working paper is
also maintained in another record, that other record is not excepted from
[required public disclosure] by this section.

(b) In this section:

(1) “Audit” means an audit authorized or required by a statute
of this state or the United States, the charter or an ordinance
of a municipality, an order of the commissioners court of a
county, the bylaws adopted by or other action of the
governing board of a hospital district, a resolution or other
action of a board of trustees of a school district, including an
audit by the district relating to the criminal history
background check of a public school employee, or a
resolution or other action of a joint board described by
Subsection (a) and includes an investigation.

(2) “Audit working paper” includes all information,
documentary or otherwise, prepared or maintained in
conducting an audit or preparing an audit report, including:

(A) intra-agency and interagency
communications; and

(B) drafts of the audit report or portions of
those drafts.

Gov’t Code § 552.116. You state the university is an institution of higher education as
defined by section 61.003 of the Education Code. You explain some of the remaining
information consists of audit working papers created by university auditors during an internal
audit focusing on payments and purchases of school readiness kits. Furthermore, you state
audits such as this are authorized by the Texas Internal Auditing Act, chapter 2101 of the
Texas Government Code. See id. §§ 2102.003 (defining types of audits), .005 (requiring
state agencies to conduct internal audits), .007 (relating to duties of internal auditor). Based
on your representations and our review, we agree the information you have marked consists
of audit working papers as defined in section 552.116(b)(2). Accordingly, the university may
withhold the information you have marked under section 552.116 of the Government Code.
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We note portions of the remaining information may be subject to section 552.117 of the
Government Code.® Section 552.117 excepts from disclosure the home addresses and
telephone numbers, emergency contact information, social security numbers, and family
member information of current or former officials or employees of a governmental body who
timely request that this information be kept confidential under section 552.024 of the
Government Code. Id. § 552.117(a)(1). Section 552.117 is also applicable to personal pager
and cellular telephone numbers, provided the cellular telephone service or pager service is
not paid for by a governmental body. See Open Records Decision No. 506 at 5-6 (1988)
(statutory predecessor to section 552.117 not applicable to cellular telephone numbers
provided and paid for by governmental body and intended for official use). Whether a
particular piece of information is protected by section 552.117(a)(1) must be determined at
the time the request for it is made. See Open Records Decision No. 530 at 5 (1989).
Therefore, a governmental body must withhold information under section 552.117 on behalf
of current or former officials or employees only if these individuals made a request for
confidentiality under section 552.024 prior to the date on which the request for this
information was made. Accordingly, if the individuals whose information is at issue timely
elected to keep their personal information confidential pursuant to section 552.024 and pay
for the cellular service with personal funds, the university must withhold the cellular
telephone numbers we have marked under section 552.117(a)(1) of the Government Code.
The university may not withhold this information under section 552.117 if the individuals
did not make a timely election to keep the information confidential or if the cellular
telephone service is paid for by a governmental body.

Section 552.136 of the Government Code states, “Notwithstanding any other provision of
this chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b); see also id. § 552.136(a) (defining “access device). This office has
determined an insurance policy number is an access device for the purposes of
section 552.136. Accordingly, the university must withhold the insurance policy numbers
we have marked under section 552.136 of the Government Code.

We note some of the remaining information appears to be protected by copyright. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. /d.; see Open Records Decision No. 109 (1975). If a member of
the public wishes to make copies of copyrighted materials, the person must do so unassisted
by the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

*The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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In summary, the university: (1) must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 51.914 of the
Education Code; (2) must withhold the information we have marked under section 552.101
of the Government Code in conjunction with common-law privacy; (3) may withhold the
information you have marked under section 552.107(1) of the Government Code; (4) may
withhold the information we have marked under section 552.111 of the Government Code;
(5) must withhold the information we have marked under section 552.110 of the Government
Code; (6) may withhold the information you have marked under section 552.116 of the
Government Code; (7) must withhold the cellular telephone numbers we have marked under
section 552.117(a)(1) of the Government Code if.the individuals whose information is at
issue timely elected to keep their personal information confidential pursuant to
section 552.024 and pay for the cellular service with personal funds; and (8) must withhold
the insurance policy numbers we have marked under section 552.136 of the Government
Code. The university must release the remaining information; however, any information
protected by copyright may only be released in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Shveloey -l

Lindsay E. Hale

Assistant Attorney General
Open Records Division
LEH/ag

Ref: ID# 452228

Enc. Submitted documents

c: 'Requestor
(w/o enclosures)
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Mr. Joe H. Atkinson

National Education Systems
6333 DeZavala Road, Suite 106
San Antonio, Texas 78249

(w/o enclosures)

Mr. Mark Atkinson

Teachscape

731 Market Street, Suite 400
San Francisco, California 94103
(w/o enclosures)

Mr. Edward Barrera

Liberty Source, L.P.

2101 South IH 35, Suite 410
Austin, Texas 78741

(w/o enclosures)

Ms. Melissa G. Brewer

Brewer Educational Resources, Inc.
205 Ledgenest Drive

McKinney, Texas 75070

(w/o enclosures)

Mr. Jeffrey C. Brooks

Chief Executive Officer
Beecon Learning, LLC

9205 Skillman Street, Suite 104
Dallas, Texas 75243

(w/o enclosures)

Ms. Beverly Griffin

Chief Financial Officer

Hatch, Inc.

301 North main Street, Suite 102
Winston Salem, North Carolina 27101
(w/o enclosures)

Mr. Laszlo 1. Kopits

Senior Vice President & General Counsel
Wireless Generation, Inc.

55 Washington Street, Suite 900
Brooklyn, New York 11201-1071

(w/o enclosures)
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Ms. Amanda J. Walker
In-House Counsel

Lakeshore Learning Materials
2695 East Dominguez Street
Carson, California 90895
(w/o enclosures)



