
May3,)012 

Ms, Tiffany N. Evans 
A~sistant City Attorney 
City of Houston 
P.O. Box 368 
Houston, Texas 77001-0368 

Dear Ms. Evans: 

OR20 12-06487 

You a~:k Vv hellIer certain information i~, subject to required pub! ic disclosure under the 
Public Infonnatiun (th: '":\et"), chapler 552 ofth;::: Government Code. y('IU[ request \vas 
asstgncd IO'! 452401 (GC. Nv. 19362). 

The City ofHonston (th,.; "city") received a request for information concerning a sp''?cifi(?d 
investigation reLJted to a nz:med police officer. You ~laim the submitted information is 
exceptedfw!11 disclosure under sections 552.101, 552.103, 552.107, and 108 of the 
Government Code. \Ve have considered the exceptions claim and reviewed the 
submitted information. 

I11itially, YGll state E:xhibits 2, 3, 4, 5, and 6 pertain 10 con1pletcd irlves1igations" 
Section 552.022(a)( 1) or the Government Code provides for the requireQ public disclosure 
of"a completed repon, audit, evaluation, or investigation made of, ror, or by a governme11tal 
body," unless it is excepted by section 552.108 of the Government Code or made 
confidential under the Aet or other law. Gov'! Code § 552.022(a)( 1). AlthlJugh you clanH 
section 552.103 of the Governmenl Code 1'o1'111is information, we note section 552.103 is a 
discretionary exception that protects a governmc!1tal body's interests and may be waived, 
Dallas Area Rapid Transit v. Dallus ;\!/ornmg s, -+ S.W,3d 469, 475--76 (Tex. 
App.- Dallas] 999, no pet.) (governmental body may waive section 552.103): see also Open 
Records D::C:3iol1 665 at 2 n.5 (2000) (discretionary exceptions generally). As such. 
section 552.1 does not make lI1formati~)J1 confidential under theAct. Therefore, the city 
may not withhold any of the mformation contained in i,'xhibits 2. 3, 4, 5. or 6 under 
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of the Government Code. 
2 

\ve to . information. 
some of the information Exhibit 2 is subject to sections 552.102, 552.117, and 
ofthe Government Code, which also make information confidential under the Act. 1 We also 
will consider your assertion of section 552.108 for Exhibits 4, 5, and 6, and your assertion 
of sections 552.103 and 552.107 for Exhibit 7, which is not subject to section 552.022 orthe 
Government Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses section 143.1214 of the Local Government 
Code. You state the city is a civil service city under chapter 143 of the Local Government 
Code. Section 143.1214 of the Local Government Code provides in part: 

(b) The department shall maintain an investigatory file that relates to a 
disciplinary action against a fire fighter or police officer that was overturned 
on appeal, or any document in the possession of the department that relates 
to a charge of misconduct against a fire fighter or police oflicer, regardless 
ofwhether the charge is sustained, only in a file created by the department for 
the department's usc. The department may only release information in those 
investigatory liles or documents relating to a charge of misconduct: 

(1) to another law enforcement agency or fire department; 

to the office of a district or United States attorney; or 

in accordance with Subsection (c). 

(c) The department head or the department head's dcsignce may forward a 
document that relatcs to disciplinary action against a fire fighter or police 
of1icer to the director or director's designee for inclusion in 
fighter's or police officer's personnel file maintained under Sections 
143.089(a)-(f) only if: 

(1) disciplinary action was actually taken against the fire fighter or 
police officer; 

the document shows the disciplinary action taken; and 

IThe Office of the Attorney General will raise mandatory exceptions to disclosure, but will 
not raise other exceptions. 
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the document includes at least a brief summary of on 
was 

Code § 143 .1214(b )-( c). You state the information submitted as Exhibits 
and 3 relates to an investigation by the Houston Police Department's (the "department's") 
Intcrnal Affairs Division of alleged police officer misconduct. You explain the allegations 
of misconduct were sustained and disciplinary action was taken against the oHicer. You 
further state the department has forwardcd the documents meeting the conditions of 
section 143.1214( c) to the officer's personnel file maintained under section 143.089(a) ofthe 
Local Government Code. We note the request was received by the city, which has access to 
the files maintained under section 143.089(a). ld. § 143.089(a). Therefore, the documents 
responsive to this request that were forwarded to the officer's civil service personnel file may 
not be withheld under section 552.1 Olin conjunction with section 143.1214. We understand 
the information at issue does not meet all of the conditions of section 143 .1214( c) for 
inclusion in the officer's civil service personnel file. While we agree information in the 
department's investigatory file relating to police officer misconduct is generally confidential 
under section 143.1214, we note some ofthe information you wish to withhold under this 
section consists of records related to a homicide investigation that are maintained 
independently, separate and apart from the department's personnel files. We further note 
because of the request's general nature, these investigatory materials are responsive to the 
request. Thus, the city may not engraft the confidentiality afforded to records under 
section 143.1214 to the records that exist independently of the internal files. Accordingly, 
the investigatory materials that arc maintained independently, separate and apart from the 
personnel records, may not be withheld under section 552.1 0 1 of the Government Code in 
conjunction with section 143.1214 of the Local Government Code. However, the city must 
withhold the information we have marked in Exhibits 2 and 3 under section 552.101 of the 
Government Code in conjunction with section 143.1214 of the Local Government Code. 

Section 552.108(a)(2) of the Government Code excepts from disclosure information 
concerning an investigation that concluded in a result other than conviction or 
deferred adjudication. Gov't Code § 552.108(a)(2). A governmental body claiming 

552.1 must demonstrate that the requested information relates to a criminal 
investigation that concluded in a final result other than a conviction or deferred adjudication. 
See Id. § 552.301(e)(1)(A); Open Records Decision No. 434 at 2-3 (1986). You state the 
information submitted in Exhibits 4,5, and 6 relates to a concluded investigation that did not 
result in a conviction or deferred adjudication. Based on these representations, we agree 
section 552.1 08(a)(2) is applicable to Exhibits 4,5, and 6, and the duplicate information that 
appears in Exhibits 2 and 3. 

We note, however, section 552.108 does not except from disclosure basic information about 
an arrested person, an arrest, or a crime. Gov't Code § 552.1 08(c). Basic information refers 
to the information held to be public Houston Chronicle Publishing Co. v. 
Houston, 531 S.W.2d 177 (Tex. Civ. App.-I-Iouston [14th Dist.j1975), vi/rif rel'd n.r.c. per 
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not include s license 

Open Records Decision 
by 

the exception of basic information, the may withhold Exhibits 4,5, and 6, and the 
duplicate information in Exhibits 2 and 3, under section 552.l08(a)(2) orthe Government 
Code. 

Section 552.101 of the Government Code also encompasses section 773.091 of the Health 
and Safety Code. which provides in part: 

(b) Records of the identi ty, evaluation, or treatment of a patient by emergency 
medical services personnel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 
maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(g) The privilege of confidentiality under this section docs not extend to 
information regarding the presence, nature of injury or illness, age, sex, 
occupation. and city of residence of a patient who is receiving emergency 
medical services. 

Health & Safety Code § 773.091(b), (g). Thus, except for the information specified in 
section 773.091(g), emergency medical services ("EMS") records arc deemed confidential 
under section 773.091 and, therefore, may only be released in accordance with chapter 773 
of the Health and Safety Code. See id. §§ 773.091-.093. We note this information may be 
released to "any person who bears a written consent ofthe patient or other persons authorized 
to act on the patient's behalf." § 773 .092( e)( 4). When the patient is deceased, the 
patient's personal representative may consent to the release of the patient's records. ld. 
§ 773.093(a); see also Open Records Decision No. 632 (J995) (defining "personal 
representative" purposes of section 773.093 orthe rlealth and Safety Codc). The consent 
must be in writing, signed by the patient, authorized representative, or personal 
representative, and specify (l) the information to be covered by the release; (2) the reasons 
or purposes the release; and (3) the person to whom the information is to be released. 
Health & Safety Code § 773.093(a). Upon review, we find some of the information 
submitted in Exhibit 2 consists of EMS records related to two individuals, one of whom is 
deceased. We note the requestor might be an attorney representing the interests of the 
surviving individual and the survivors of the deceased individual. However, you state the 
requestor has not provided the required consent. Accordingly, with the exception of the 
information subject to section 773 .091 (g). the city must withhold the records we have 
marked in Exhibit 2 under section .101 of the Government Code in conjunction with 
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of the Health and Safety Code, unless the city receives 
§§ 

552.101 of the Government Code also encompasses laws that make criminal history 
record information ("CHRI") confidential. CHRI generated by the National Crime 
Information Center ("NCIC') or by the Texas Crime Information Center CTCIC') is 
confidential under federal and state law. Title 28, part 20 ofthe Code of Federal Regulations 
governs the release of CI IRI that states obtain from the federal government or other states. 
Open Records Decision No. 565 at 7 (1990). The federal regulations allow each state to 
follow its individual law with respect to CHRI it generates. lei. at 10-12. Section 411.083 
ofthe Government Code deems confidential CHRI the Department of Public Safety CDPS") 
maintains, except DPS may disseminate this information as provided in chapter 411, 
subchapter F of the Government Code. See Gov't Code § 411.083. Sections 411.083(b)(1) 
and 411.089(a) of the Government Code authorize a criminal justice agency to obtain CHRI; 
however, a criminal justice agency may not release C:HRI except to another criminal justice 
agency for criminal justice purposes. See id. § 411.089(b)( 1 ). We note section41 1.083 docs 
not apply to active warrant information or other information relating to an individual's 
current involvement with the criminal justice system. See id. § 411.081 (b) (police 
department allowed to disclose information pertaining to person's current involvement in the 
criminal justice system). Further, CHRI does not include driving record information. Jel. 
§ 411.082(2)(B). Finally, because the laws governing the dissemination of information 
obtained from NCIC and TCIC are based on both law enforcement and privacy interests, the 
CHRI of a deceased individual that is obtained from a criminal justice agency may be 
disseminated only as permitted by subchapter F ofchapter411 of the Government Code. See 
ORD 565 at 10-12. Upon review, we find the information we have marked in Exhibit 2 
constitutes confidential CHRI that the city must withhold under section 552.101 of the 
Government Code in conjunction with section 411.089 of the Government Code. The 
remaining information does not constitute confidential CHRI and may not be withheld under 
section 552.101 of the Government Code on that basis. 

Section 552.101 orthe Government Code also encompasses section 11 of article 49 ofthe 
Code of Criminal Procedure. which provides: 

The medical examiner shall keep full and complete records properly indexed, 
giving the name if known of every person whose death is investigated, the 
place where the body was found, the date, the cause and manner of death, and 
shall issue a death certificate .... The records are subject to required public 
disclosure in accordance with Chapter 552, Government Code, except that a 
photograph or x-ray of a body taken during an autopsy is excepted from 
required public disclosure in accordance with Chapter 552. Government 
Code, but is subject to disclosure: 

(J) under a subpoena or authority other law: or 
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Proc. Code art. 49.25, § 11. Upon review, we find some ofthe photographs submitted 
in Exhibit 3 consist of photographs and x-rays of a decedent's body taken during an autopsy. 
We further find neither of the statutory exceptions to eontldentiality is applicable in this 
instance. Accordingly, the city must \vithhold the submitted autopsy photographs and x-rays 
that depict the decedent's body under section 552.101 of the Government Code in 
conjunction with section 11 of article 49.25 of the Code of Criminal Procedure. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information if it (1) contains highly intimate or embarrassing f~lcts, 
the publication ofwhich would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Ed., 540 
S. W .2d 668, 685 (Tex 1976). To demonstrate the applicability of common-law privacy, both 
prongs of this test must be established. Id. at 681-82. A compilation of an individual's 
criminal history is highly embarrassing information. the publication of which would be 
highly objectionable to a reasonable person. Cf us. Dep 'f oj'Jusfice v. Reporters COI7I111. 

flH Freedom oj'the Press, 489 U.S. 749. 764 (1989) (when considering prong regarding 
individual's privacy interest, court recognized distinction between public records found in 
courthouses files and local police stations and compiled summary of information and noted 
that individual has significant privacy interest in compilation of one's criminal history). 
However, we note because the common-law right to privacy is a personal right that lapses 
at death, common-law privacy does not protect information that relates only to a deceased 
individual. Moore v, Charles B. Pierce Film Enters" Inc .. 589 S.W.2d 489, 491 (Tex. 
App.-Texarkana 1979, writ refd n.r.e.); Open Records Decision No. 272 at 1 (1981). Upon 
review, we find the information wc have marked is highly intimate and embarrassing and is 
of no legitimate public interest. Accordingly, the city must withhold the information we have 
marked in Exhibit 2 under section 552.101 of the Government Code in conjunction with 
common-law privacy. 

Section 552.1 of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court held 
section 552.1 02ea) excepts fi'om disclosure the dates of birth oi'state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of7ex., 354 S.W.3d 336 (Tex. 2010). Upon review, we find the city must 
withhold the dates of birth we have marked in Exhibit 2 under section 552.1 02(a) of the 
Government Code. 

Section 552.1 07( 1) of the Government Code protects information coming within the 
attorney-client privilege. Gov't Code § 552.107(1). When asserting the attorney-client 
priVilege, a go\Crnmental body has the burden of providing the necessary facts to 
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demonstrate the clements ofthe privilege in order to withhold the information at issue. Open 
a 

or documents a communication. 
communication must have been made "for the purpose of facilitating the rendition of 
professional legal services" to the client governmental body. TEX. R. EVlD. 503(b)(1). The 
privilege does not apply \vhen an attorney or representative is involved in some capacity 
other than that of providing or facilitating professional legal services to the client 
governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in a capacity other than that of attorney). Governmental attorneys often act in 
capacities other than that of professional legal counsel, such as administrators, investigators, 
or managers. Thus, the mere fact that a communication involves an attorney for the 
government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, lawyer 
representatives, and a lawyer representing another party in a pending action and concerning 
a matter of common interest therein. See TEX R. EVlD. 503(b)(1). Thus, a governmental 
body must inform this of1ice of the identities and capacities orthe individuals to whom each 
communication at issue has been made. Lastly, the attorney-client privilege applies only to 
a confidential communication, ld., meaning it was "not intended to be disclosed to third 
persons other than those to whom disclosure is made in furtherance of the rendition of 
professional legal services to the client or those reasonably necessary for the transmission of 
the communication:' Id 503(a)(5). Whether a communication meets this definition depends 
on the intent of the parties involved at the time the information was communicated. Osborne 
v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, orig. proceeding). 
Section 552.1 07( 1) generally excepts an entire communication that is demonstrated to be 
protected by the attorney-client privilege, unless otherwise waived by the governmental body. 
See HlIie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire 
communication, including facts contained therein). You stale the e-mail communications 
submitted as Exhibit 7 were sent between attorneys for the city and city employees in order 
to facilitate the rendition of legal services. You explain these e-mails were intended to be, 
and have remained, confidential. Based on your representation and our review, Vie agree the 
city may withhold the information submitted as Exhibit 7 under section 552.107(1) of the 
Government Code. 2 

Section 552.1 17(a)(2) of the Government Code excepts from public disclosure the home 
addresses, home telephone number, emergency contact information, and social security 
number of a peace officer, as well as information that reveals whether the peace 0 nicer has 
family members. regardless of whether the peace officer complies with section 552.024 or 
section 552.11 of the Government Code. 3 Gov'1 Code § 11 note 

2 As our rul ing is dispositive, we do not address your assertion of section 552.103 for this in formation. 

3Peace ofTicer" is defined by Article 2.12 of the Texas Code of Criminal Procedure. 
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section 552.117 also encompasses a personal cellular telephone number, 

(1 to 117 not applicable to 
provided and paid for by governmental body and intended for official use). Accordingly, the 
city must withhold the personal information related to peace officers that we have marked 
in Exhibit 2 under section 552.117(a)(2) of the Government Code. However, the city may 
withhold any cellular telephone numbers we have marked only if the cellular telephone 
service was paid from the peace officer's personal funds. If any of the telephone numbers 
we have marked are cellular telephone numbers paid for by the city, then the city may not 
withhold them under section 552.117(a)(2) of the Government Code. 

Section 552.130 of the Government Code excepts from disclosure information related to a 
motor vehicle operator's or driver's license or permit, or a motor vehicle title or registration, 
issued by an agency of this state or another state or country. Gov't Code § 552.130(a)(1), 
(2). We note section 552.130 is designed to protect privacy interests, which lapse at death. 
See Moore, 589 S.W.2d at 491. Accordingly, the city must withhold the motor vehicle 
record information we have marked in Exhibit 2 under section 552.130 of the Government 
Code. 

In summary, the city must withhold the information we have marked in Exhibits 2 and 3 
under section 552.101 of the Government Code in conjunction with section 143.1214 of the 
Local Government Code. With the exception of basic information, the city may withhold 
Exhibits 4, and 6, and the duplicate information in Exhibits 2 and 3, under 
section 552.108(a)(2) of the Government Code. With the exception of the information 
subject to section 772.091 (g), the city must withhold the information we have marked in 
Exhibit 2 under section 552.101 of the Government Code in conjunction with 
section 773.091 of the Health and Safety Code, unless the city receives proper consent that 
meets the requirements of section 773.093(a) of the Health and Safety Code. The city must 
withhold the CHRI we have marked in Exhibit 2 under section 552.10 1 of Government 
Code in conjunction with section 411.089 of the Government Code. The city must withhold 
the photographs and x-rays in Exhibit 3 that depict a decedent's body taken during an 
autopsy under section 5 101 of the Government Code in conjunction section 11 
article 49.25 of the Code of Criminal Procedure. The city must withhold the information we 
have marked in Exhibit 2 under section 552.1 01 of the Government Code in conjunction with 
common-law privacy. The city must withhold the dates of birth \ve have marked in Exhibit 2 
under section 552.1 02(a) of the Government Code. The city may withhold Exhibit 7 under 
section 552.107 of the Government Code. The city must withhold the personal information 
pertaining 10 peace officers we have marked in Exhibit 2 under section 552.117(a)(2) oCthe 
Government However, the city may withhold any cellular telephone numbers we 
marked only if the cellular telephone service was paid from the peace oHicer's personal 
funds. The must withhold the motor vehicle record information we have marked 
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section 130 of the Government Code. The remaining must 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at ~~.!-'-'--'-'-~~~'-"=:::.=-'-'-"'~~~==-'-~~~ 
or call the Of1ice of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, tpll fi'ee flt (888) 672-6787. 

Sincerely, 

Neal Falgoust 
Assistant Attorney General 
Open Records Division 

NF/ag 

Ref: ID# 452401 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 

4Section 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number ii'om public release without the necessity of requesting a decision from this 
office under the Act. 


