GREG ABBOTT
May 7, 2012

Mr. Larry Roberson

Assistant Criminal District Attorney
Civil Section

Bexar County

300 Dolorosa, Fifth Floor

San Antonio, Texas 78205

OR2012-06638
Dear Mr. Roberson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 452823.

The Bexar County Criminal District Attorney’s Office (the “district attorney’s office”)
received a request for information pertaining to two specified “driving while intoxicated
arrests,” including “all documentation from the investigative file, the prosecutor’s court file,
as well as the probation department file.” You state the district attorney’s office is not in
possession of the “investigative file” for the two specified “driving while intoxicated arrests.”
You further state no records currently exist in the “probation department’s file” for Cause
No. 356202 because the individual charged is “currently awaiting trial and the cause is still
pending.”’ You claim that the submitted information is excepted from disclosure under
sections 552.101 and 552.108 of the Government Code. We have considered the exceptions
you claim and reviewed the submitted representative sample of information.*

First, we address your assertion that the information in the “probation department’s file” for
Cause No. 817876 constitutes judicial records not subject to the Act. The Act generally

'We note that the Act does not require a governmental body to release information that did not exist
when it received a request or create responsive information. See Econ. Opportunities Dev. Corp. v.
Bustamante, 5628 W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).

*We assume the “representative sample” of information submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent those records contain substantially different types of information than those submitted to this
office.
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requires the disclosure of information maintained by a “governmental body.” Gov’t Code
§ 552.002(a)(1). A governmental body under the Act “does not include the judiciary.” 1d.
§ 552.003(1)(B). However, in Open Records Decision No. 646 (1996), this office
determined that a community supervision and corrections department is a governmental body
for purposes of the Act, and that its administrative records such as personnel files and other
records reflecting the day-to-day management of the department are subject to the Act.
ORD 646 at 5; see also Benavides v. Lee, 665 S.W.2d 151 (Tex. App.—San Antonio 1983,
no writ) (in determining whether governmental entity falls within judiciary exception, this
office looks to whether governmental entity maintains relevant records as agent of judiciary
with regard to judicial, as opposed to administrative, functions). In contrast, specific records
held by a community supervision and corrections department that concern individuals who
are on probation and subject to the direct supervision of a court are not subject to the Act,
because such records are held on behalf of the judiciary. ORD 0646 at 5.

You state the information at issue are records “maintained by the probation department on
behalf of the judiciary and are not maintained or compiled by’ the district attorney’s office.
Thus, we find this information consists of records of the judiciary not subject to the Act and
need not be released in response to the instant request.

Next, we note the information in Exhibit D contains a CR-3 accident report form.
Section 550.065(b) of the Transportation Code states that except as provided by
subsection (c) or (e), accident reports are privileged and for the confidential use of certain
specified entities. Transp. Code § 550.065(b). The submitted CR-3 accident report was
completed pursuant to chapter 550 of the Transportation Code. See id. § 550.064
(officer’s accident report). Section 550.065(c)(4) provides for the release of accident reports
to a person who provides two of the following three pieces of information: (1) the date of
the accident; (2) the name of any person involved in the accident; and (3) the specific
location of the accident. /d. § 550.065(c)(4). Under this provision, a governmental entity
is required to release a copy of an accident report to a person who provides two or more
pieces of information specified by the statute. /d. In this instance, the requestor has provided
the district attorney’s office with the requisite information for release of the CR-3 accident
report. Accordingly, the district attorney’s office must release this report in 1ts entirety to the
requestor.

We next note the submitted information includes court documents. Section 552.022(a)(17)
of the Government Code provides for required public disclosure of “information that is also
contained in a public court record,” unless the information is made confidential under the Act
or other law. Gov’t Code § 552.022(a)(17). Thus, the court documents we have marked are
subject to disclosure under section 552.022(a)(17). Although you seek to withhold the court
documents under section 552.108 of the Government Code, that section is a discretionary
exception to disclosure that protects a governmental body’s interests and does not make
information confidential under the Act. See id. § 552.007; Open Records Decision Nos. 665
at 2 n.5 (2000) (discretionary exceptions generally), 177 at 3 (1977) (statutory predecessor
to Gov’t Code § 552.108 subject to waiver). Therefore, the marked court documents may
not be withheld under section 552.108 of the Government Code. We will, however, address
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the applicability of section 552.108 to the information not subject to section 552.022, as well
as address your remaining arguments.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses the Medical Practice Act (the “MPA”),
subtitle B of'title 3 of the Occupations Code. Section 159.002 of the MPA provides in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)—(c). This office has concluded the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). This office also has concluded that when a file is created as the result of a hospital
stay, all of the documents in the file that relate to diagnosis and treatment constitute either
physician-patient communications or records of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that are created or maintained by a physician. See Open
Records Decision No. 546 (1990). Information that 1s subject to the MPA includes both
medical records and information obtained from those medical records. See Occ. Code
§§ 159.002, .004; Open Records Decision No. 598 (1991). We note that a portion of the
information in Exhibit C is confidential under section 159.002. Such information may be
disclosed only in accordance with the MPA. See Occ. Code §§ 159.002, .004; ORD
Nos. 598, 546 (because hospital treatment is routinely conducted under supervision of
physicians, documents relating to diagnosis and treatment during hospital stay would
constitute protected MPA records). Upon review, we find the information we have marked
is subject to the MPA and conclude that the district attorney’s office may only release this
information in accordance with the MPA.’

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex.1976). To demonstrate the applicability of common-law privacy, both

*As our ruling is dispositive for this information, we need not address your remaining arguments
against disclosure.
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prongs of this test must be established. /d. at 681-82. The type of information considered
highly intimate or embarrassing by the Texas Supreme Court in /ndustrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide,
and injuries to sexual organs. /d. at 683. This office has found some kinds of medical
information or information indicating disabilities or specific illnesses are excepted from
required public disclosure under common-law privacy. See Open Records Decision Nos. 343
(1982) (references in emergency medical records to drug overdoses, acute alcohol
intoxication, obstetrical or gynecological operations or illnesses, convulsions or seizures, and
emotional or mental distress), 455 (1987) (information pertaining to prescription drugs,
specific illnesses, operations and procedures, and physical disabilities protected from
disclosure). We also have determined common-law privacy encompasses certain types of
personal financial information. Personal financial information related only to an individual
ordinarily satisfies the first element of the common-law privacy test, but the public has a
legitimate interest in the essential facts about a financial transaction between an individual
and a governmental body. See Open Records Decision Nos. 545 at 4 (1990) (attorney
general has found kinds of financial information not excepted from public disclosure by
common-law privacy to generally be those regarding receipt of governmental funds or debts
owed to governmental entities), 523 at 4 (1989) (noting distinction under common-law
privacy between confidential background financial information furnished to public body
about individual and basic facts regarding particular financial transaction between individual
and public body), 373 at 4 (1983) (determination of whether public’s interest in obtaining
personal financial information is sufficient to justify its disclosure must be made on
case-by-case basis). Upon review, we find the information we have marked is highly
intimate or embarrassing and not of legitimate public concern. Therefore, the district
attorney’s office must withhold the information we have marked pursuant to section 552.101
of the Government Code in conjunction with common-law privacy.*

We now address your claim under section 552.108 of the Government Code for the
remaining information not subject to section 552.022 of the Government Code.
Section 552.108 provides in pertinent part:

(a) Information held by a law enforcement agency or prosecutor that deals

with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(4) it is information that:

*As our ruling is dispositive for this information, we need not address your remaining arguments
against disclosure.
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(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’t Code § 552.108(a)(4). A governmental body that claims an exception to disclosure
under section 552.108 must reasonably explain how and why this exception is applicable to
the information that the governmental body seeks to withhold. See id. § 552.301(e)(1)(A);
Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977); Open Records Decision No. 434 at 2-3 (1986).
In Curry v. Walker, 873 S.W.2d 379 (Tex. 1994), the Texas Supreme Court held that a
request for a district attorney’s office’s “entire litigation file” was “too broad” and “the
decision as to what to include in [the file], necessarily reveals the attorney’s thought
processes concerning the prosecution or defense of the case.” Id. at 380 (quoting National
Union Fire Insurance Co. v. Valdez, 863 S.W.2d 458 (Tex. 1993, orig. proceeding). In this
instance, the instant request is for the district attorney’s office’s entire “prosecutor’s file” for
the two specified “driving while intoxicated arrests.” You state the information atissue “‘was
collected and prepared by the [d]istrict [a]ttorney’s [o]ffice solely for the purpose of pursuing
criminal litigation.” Based on your representations and our review of the information at
issue, we agree that section 552.108(a)(4) is applicable to the remaining information.

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers to
the information held to be public in Houston Chronicle Publishing Company v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref'd n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976). Therefore, with the exception of basic information,
the district attorney’s office may withhold the remaining information under
section 552.108(a)(4) of the Government Code.’

In summary, the district attorney’s office must release the CR-3 accident report form in its
entirety to the requestor. The district attorney’s office must release the court-filed documents
pursuant to section 552.022(a)(17) of the Government Code. The information we have
marked may only be released in accordance with the MPA. The district attorney’s office
must withhold the information we have marked under section 552.101 of the Government
Code in conjunction with common-law privacy. With the exception of basic information,
which must be released, the district attorney’s office may withhold the remaining information
under section 552.108(a)(4) of the Government Code.

As our ruling is dispositive for this information, we need not address your remaining arguments
against disclosure.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Sean Opperman

Assistant Attorney General
Open Records Division
SO/dls

Ref: ID# 452823

Enc. Submitted documents

c: Requestor
(w/o enclosures)



