GREG ABBOTT

May 7, 2012

Mr. Joe A. De Los Santos

Walsh, Anderson, Gallegos, Green & Trevino, P.C.
P.O. Box 460600

San Antonio, Texas 78246

OR2012-06699
Dear Mr. De Los Santos:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 452819.

The Somerset Independent School District (the “district”), which you represent, received a
request for (1) all district school bus policies; (2) the school bus seating chart for a specified
student; (3) bus routes and stops for the specified student; (4) ages, grade levels, and number
of students on the specified bus; (5) videos or other electronic recordings from the specified
bus; (6) all records related to any incident reports and/or complaints occurring on tutorial
buses; (7) the specified bus driver’s employment file; (8) minutes from school board
meetings; (9) all records related to any complaints filed by parents regarding school and/or
tutorial buses; (10) all records related to any complaints filed by the student and/or his
parents regarding school and/or tutorial buses; (11) emails to and from the parents of the
specified student and district administration/staff regarding the specified bus; and (12)
correspondence from the district to parents regarding the specified bus, during a specified
period of time.! You claim the submitted information is excepted from disclosure under

"You state the city sought and received clarification of the request for information. See Gov't Code
§ 552.222(b) (stating that if information requested is unclear to governmental body or if a large amount of
information has been requested, governmental body may ask requestor to clarify or narrow request, but may
not inquire into purpose for which information will be used); City of Dallas v. Abborr, 304 S'W.3d 380
{Tex. 2010) (holding that when governmental entity, acting in good faith, requests clarification of unclear or
overbroad request for public information, ten-business-day period to request attorney general opinion Is
measured from date the request is clarified or narrowed).
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sections 552.101, 552.102, 552.103, and 552.130 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we note the requestor has excluded from his request the specified bus driver’s grade
information and date of birth, as well as his social security number, address, and family
information if the driver has requested this personal information be kept confidential.’> The
district states the bus driver at issue timely elected to keep his personal information
confidential. Thus, the driver’s grade information, date of birth, social security number,
address, and family information are not responsive to the request. This ruling does not
address the public availability of any information that is not responsive to the request, and
the district need not release any such information.

Next, we note the district has redacted some information pursuant to the Family Educational
Rights and Privacy Act (“FERPA”), 20 U.S.C. § 1232g. The United States Department of
Education Family Policy Compliance Office has informed this office that FERPA does not
permit state and local educational authorities to disclose to this office, without parental or
an adult student’s consent, unredacted, personally identifiable information contained in
education records for the purpose of our review in the open records ruling process under the
Act.’ Consequently, state and local educational authorities that receive a request for
education records from a member of the public under the Act must not submit education
records to this office in unredacted form, that is, in a form in which “personally identifiable
information” is disclosed. See 34 C.F.R. § 99.3 (defining “personally identifiable
information”). Because our office is prohibited from reviewing education records to
determine whether the appropriate redactions have been made, we will not address the
applicability of FERPA to the requested records, other than to note parents and their legal
representative have a right of access to their own child’s education records, and their right
of access prevails over a claim under section 552.103 of the Government Code. See 20
U.S.C. § 1232¢g(a)(1)(A); 34 C.F.R. § 99.3; Open Records Decision No. 431 (1985)
(information subject to right of access under FERPA may not be withheld pursuant to
statutory predecessor to Gov’t Code § 552.103); see also Equal Employment Opportunity
Comm 'nv. City of Orange, Tex., 905 F. Supp. 381, 382 (E.D. Tex. 1995) (holding FERPA

*Section 552.117 of the Government Code excepts from disclosure the home addresses and telephone
numbers, emergency contact information, social security numbers, and family member information of current
or former officials or employees of a governmental body. Gov’t Code § 552.117(a). Section 552.024 of the
Government Code authorizes a governmental body to withhold information subject to section 552.117 without
requesting a decision from this office if the current or former employee or official chooses not to allow public
access to the information. See id. § 552.024(c).

*A copy of this letter may be found on the Office of the Attorney General’s website at
http://www.oag.state. tx.us/open/20060725usdoe.pdf.
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prevails over inconsistent provision of state law). Such determinations under FERPA must
be made by the educational authority in possession of the education records.*

However, FERPA is not applicable to law enforcement records maintained by the department
for law enforcement purposes. See 20 U.S.C. § 1232g(a)(4)(B)(ii); 34 C.F.R. §§ 99.3, .8.
We note the submitted information contains a district police report with FERPA redactions.
This report constitutes law enforcement records created and maintained by the district for law
enforcement purposes. Thus, these records are not subject to FERPA, and no portion of
these records may be withheld on that basis. Because we are able to discern the nature of the
redacted information, we are not prevented from determining whether that information falls
within the scope of the district’s exceptions to disclosure. Accordingly, we will address the
district’s arguments with respect to the report at issue, including the redacted information.
Nevertheless, we caution the district that a failure to provide this office with requested
information generally deprives us of the ability to determine whether information may be
withheld and leaves this office with no alternative other than ordering the redacted
information to be released. See Gov’t Code §§ 552.301(e)(1)(D) (governmental body must
provide this office with copy of specific information requested or representative sample if
information is voluminous).

Next, we note portions of the requested information were the subject of a previous request
for information, in response to which this office issued Open Records Letter No. 2011-09319
(2011). Inthisruling, we concluded the district must release the requested information. You
now seek to withhold the information at issue under section 552.103 of the Government
Code. Section 552.007 ofthe Government Code providesifa governmental body voluntarily
releases information to any member of the public, the governmental body may not withhold
such information from further disclosure unless its public release is expressly prohibited by
law or the information is confidential by law. See Gov’t Code § 552.007; Open Records
Decision No. 518 at 3 (1989); see also Open Records Decision No. 400 (1983)

governmental body may waive right to claim permissive exceptions to disclosure under the
Act, but it may not disclose information made confidential by law). Accordingly, pursuant
to section 552.007, the district may not now withhold any previously released information
unless its release is expressly prohibited by law or the information is confidential by law.
Although you raise section 552.103, section 552.103 does not prohibit the release of
information or make information confidential. See Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental
body may waive Gov’t Code § 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions).
Further, as we have no indication the law, facts, and circumstances on which Open Records
Letter No. 2011-09319 was based have changed, the district must continue to rely on Open

“In the future, if the school does obtain parental or an adult student’s consent to submit unredacted
education records and the school seeks a ruling from this office on the proper redaction of those education
records in compliance with FERPA, we will rule accordingly.
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Records Letter No. 2011-09319 as a previous determination and release the identical
information in accordance with this ruling. See Open Records Decision No. 673 (2001) (so
long as law, facts, circumstances on which prior ruling was based have not changed, first
type of previous determination exists where requested information is precisely same
information as was addressed in prior attorney general ruling, ruling is addressed to same
governmental body, and ruling concludes that information is or is not excepted from
disclosure). Accordingly, to the extent any portion of the information at issue was released
in accordance with Open Records Letter No. 2011-09319, the district may not now withhold
such information under section 552.103. To the extent the submitted information is not
encompassed by the previous ruling, we will address your argument under section 552.103.

We also note the submitted information contains the minutes of public meetings of the
district’s Board of Trustees. The minutes of a governmental body’s public meetings are
specifically made public under provisions of the Open Meetings Act, chapter 551 of the
Government Code. See Gov’t Code §§ 551.022 (minutes and tape recordings of open
meeting are public records and shall be available for public inspection and copying on
request to governmental body’s chief administrative officer or officer’s designee), .041
(governmental body shall give written notice of date, hour, place, and subject of each
meeting), .043 (notice of meeting of governmental body must be posted in place readily
accessible to general public for at least 72 hours before scheduled time of meeting). As a
general rule, the exceptions to disclosure found in the Act, such as section 552.103, do not
apply to information other statutes make public. See Open Records Decision Nos. 623 at 3
(1994), 525 at 3 (1989). Therefore, the district must release the submitted public meeting
minutes, which we have marked, pursuant to section 551.022 of the Government Code.

Next, portions of the submitted information are subject to section 552.022 of the Government
Code. Section 552.022 provides in part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108][.]

Gov’t Code § 552.022(a)(1). The submitted information includes completed evaluations,
which are subject to section 552.022(a)(1). Although you raise section 552.103 of the
Government Code for this information, section 552.103 is discretionary in nature and does
not make information confidential under the Act. See Act of May 30,2011, 82nd Leg.,R.S.,
ch. 1229, §§ 3-21, 23-26, 28-37, 2011 Tex. Gen. Laws 3270, 3272-3275 (providing
for “confidentiality” of information under specified exceptions); see also Dallas Area Rapid
Transit, 4 S.W.3d at 475-76; ORDs 665 at 2 n.5, 663 at 5. As such, the district may not
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withhold the completed evaluations, which we have marked, under section 552.103. Asyou
do not raise any other exceptions for the information subject to section 552.022, the
completed evaluations we have marked must be released.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 261.201 of the Family Code, which
provides as follows:

(a) [Tlhe following information is confidential, 1s not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

(k) Notwithstanding Subsection (a), an investigating agency, other than the
[Texas Department of Family and Protective Services] or the Texas Youth
Commission, on request, shall provide to the parent, managing conservator,
or other legal representative of a child who is the subject of reported abuse
or neglect, or to the child if the child is at Ieast 18 years of age, information
concerning thereported abuse or neglect that would otherwise be confidential
under this section. The investigating agency shall withhold information
under this subsection if the parent, managing conservator, or other legal
representative of the child requesting the information is alleged to have
committed the abuse or neglect.

(1) Before a child or a parent, managing conservator, or other legal
representative of a child may inspect or copy a record or file concerning the
child under Subsection (k), the custodian of the record or file must redact:

(2) any information that is excepted from required disclosure under
[the Act], or other law[.]
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Fam. Code § 261.201(a), (k), (1)(2). Upon review, we find the report we have marked was
used or developed in an investigation of alleged or suspected child abuse by the district’s
police department. See id. § 261.001(1)(E) (defining “abuse” for purposes of chapter 261
of the Family Code as including offense of sexual assault under section 22.011 of the Penal
Code); see also Penal Code § 22.011 (defining “child” for purposes of sexual assault of a
child as person under 17 years of age). Based on your representations and our review, we
find the report is generally confidential under section 261.201 of the Family Code. We note,
however, the requestor is the attorney for the parent of the child victim listed in the report,
and the parent is not alleged to have committed the suspected abuse. Therefore, the district
may not withhold this report from this requestor under section 261.201(a). /d. § 261.201(k).
However, section 261.201(1)(2) states any information that is excepted from required
disclosure under the Act or other law may still be withheld from disclosure. /d.
§ 261.201(1)(2). Accordingly, we will address the applicability of section 552.101 of the
Government Code in conjunction with 58.007 of the Family Code.

Section 552.101 of the Government Code also encompasses information protected by
section 58.007 of the Family Code, which provides in relevant part:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult files
and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Id. § 58.007(c). Juvenile law enforcement records relating to delinquent conduct that
occurred on or after September 1, 1997 are confidential under section 58.007(c). See id.
§ 51.03(a) (defining “delinquent conduct” for purposes of Fam. Code § 58.007). For
purposes of section 58.007(c), a “child” is a person who is ten years of age or older and under
seventeen years of age. Seeid. § 51.02(2). Uponreview, we find the report at issue involves
achild allegedly engaged in delinquent conduct that occurred after September 1, 1997. You
do not indicate, nor does it appear, that any of the exceptions in section 58.007 apply to this
information. Thus, the report we have marked is confidential in its entirety pursuant to
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section 58.007(c) of the Family Code, and the district must withhold it under section 552.101
of the Government Code.”

Youraise section 552.103 for the remaining responsive information. Section 552.103 ofthe
Government Code provides, in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The purpose of section 552.103 is to enable a governmental
body to protect its position in litigation by forcing parties to obtain information relating to
litigation through discovery procedures. See Open Records Decision No. 551 at 4-5 (1990).
A governmental body has the burden of providing relevant facts and documents to show that
the section 552.103(a) exception applies in a particular situation. The test for meeting this
burden is a showing that (1) litigation was pending or reasonably anticipated on the date the
governmental body received the request for information, and (2) the requested information
is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958
S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v. Houston Post
Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open
Records Decision No. 551 at 4 (1990). The governmental body must meet both parts of this
test for information to be excepted under section 552.103(a). See ORD 551 at 4.

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate
litigation is reasonably anticipated, the governmental body must furnish concrete evidence
that litigation involving a specific matter is realistically contemplated and is more than mere
conjecture. /d. Concrete evidence to support a claim that litigation is reasonably anticipated
may include, for example, the governmental body’s receipt of a letter containing a specific

*As our ruling is dispositive, we need not address your remaining argument for this information.
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threat to sue the governmental body from an attorney for a potential opposing party.® Open
Records Decision No. 555 (1990); see Open Records Decision No. 518 at 5 (1989) (litigation
must be “realistically contemplated”). On the other hand, this office has determined that 1f
an individual publicly threatens to bring suit against a governmental body, but does not
actually take objective steps toward filing suit, litigation 1s not reasonably anticipated. Open
Records Decision No. 331 (1982). Further, the fact that a potential opposing party has hired
an attorney who makes a request for information does not establish that litigation is
reasonably anticipated. Open Records Decision No. 361 (1983).

You contend the district reasonably anticipated litigation regarding this matter because the
requestor informs the district he is an attorney representing the parent of the specified student
victim. You state the attorney has advised the district to notify its insurance carrier of the
asserted claims and the family will be seeking damages. Further, you have provided our
office with a letter from the requestor proposing a potential settlement and/or mediation to
the district for the purpose of avoiding litigation. In addition, we note the request letter states
the requested information is sought for trial purposes. Therefore, based on your
representations and our review, we find the district reasonably anticipated litigation on the
date the request was received. We also find the submitted information is related to the
anticipated litigation. Thus, we conclude the district may withhold the remaining responsive
Information that was not previously released under section 552.103 of the Government
Code.’

We note once the information at issue has been obtained by all parties to the anticipated
litigation through discovery or otherwise, a section 552.103(a) interest no longer exists as to
that information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus,
information that has either been obtained from or provided to all other parties in the litigation
1s not excepted from disclosure under section 552.103(a), and it must be disclosed. The
applicability of section 552.103(a) also ends once the litigation has been concluded or is no
longer reasonably anticipated. Attorney General Opinion MW-575 (1982); Open Records
Decision No. 350 (1982).

In summary, to the extent any portion of the information at issue was released in accordance
with Open Records Letter No. 2011-09319, the district may not now withhold such
information under section 552.103. The district must release the marked public meeting

“In addition, this office has concluded litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open
Records Decision No. 288 (1981).

’As our ruling is dispositive for this information, we need not address your remaining arguments
against disclosure.
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minutes pursuant to section 551.022 and the marked evaluations subject to
section 552.022(a)(1) of the Government Code. The district must withhold the report we
have marked under section 552.101 in conjunction with section 58.007(c) of the Family Code
in its entirety. The district may withhold the remaining responsive information under
section 552.103 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,
[0 . /’3 ~ -
é;@/ i Y . ;\ -
\ P, A
Michelle R"Garza

Assistant Attorney General
Open Records Division

MRG/em
Ref: ID# 452819
Enc. Submitted documents

c: Requestor
(w/o enclosures)



