ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 10, 2012

Ms. Elisabeth D. Nelson

Law Offices of Robert E. Luna, P.C.
4411 North Central Expressway
Dallas, Texas 75205

OR2012-10668
Dear Ms. Nelson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Y our request was
assigned ID# 458338.

The Lewisville Independent School District (the “district”), which you represent, received
a request for all responses related to a specified request for proposals, and a copy of the
contract awarded to the successful proposer. We note the requestor has withdrawn the
portion of his request seeking information related to Injury Maintenance Organization
(“IMO”). Accordingly, any information pertaining to IMO is not responsive to the request.'
You explain the district had not awarded a final contract at the time the request was
received.? You state the district has released some of the information to the requestor, with

'Our ruling does not address the public availability of information that is not responsive to the request,
and the district need not release non-responsive information

“The Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990).
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redactions pursuant to section 552.136 of the Government Code.’ You claim portions of the
submitted information are excepted from disclosure under section 552.136 of the
Government Code. You also notified certain third parties of the request and of their right to
submit arguments to this office explaining why their information should not be released.*
See Gov’t Code § 552.305 (permitting interested third party to submit to attorney general
reasons why requested information should not be released); see also Open Records Decision
No. 542 (1990) (determining statutory predecessor to section 552.305 permits governmental
body to rely on interested third party to raise and explain applicability of exception in certain
circumstances). We have considered the exception you claim and reviewed the submitted
information.

An interested third party is allowed ten business days after the date of its receipt of the
governmental body’s notice to submit its reasons, if any, as to why information relating to
that party should not be released. See Gov’t Code § 552.305(d)(2)(B). As of the date of this
letter, we have not received arguments from any of the interested third parties demonstrating
a proprietary interest in the submitted information. See id. § 552.110(a)—~(b); Open Records
Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm), 552 at 5 (1990) (party must establish prima facie case that information
is trade secret), 542 at 3. Accordingly, the district may not withhold the submitted
information on the basis of any proprietary interests the third parties may have in the
information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”® Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information if it (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concemn to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be established. /d. at 681-82. This office has found some kinds of medical

*Section 552.136 of the Government Code permits a governmental body to redact the information
described in section 552.136(b) without the necessity of requesting a decision from this office. See Gov’t Code
§ 552.136(c)~e) (providing procedures for redaction of information).

“The notified third parties are: Anchor Claims Management, Inc.; Argus Services Corporation; CCS
Consulting, L.P.; Claims Administrative Services, Inc.; JI Companies, Physicians Cooperative of Texas; and
TRISTAR Risk Management.

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470.
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information or information indicating disabilities or specific illnesses are protected by
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). Upon review, we find the information we have marked is highly
intimate or embarrassing and of no legitimate public interest. Accordingly, the district must
withhold this information under section 552.101 of the Government Code in conjunction
with common-law privacy.

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b); see id. § 552.136(a) (defining “access device”). This office has
concluded insurance policy numbers constitute access device numbers for purposes of
section 552.136. Accordingly, the district must withhold the insurance policy numbers you
have marked under section 552.136 of the Government Code.

You note some of the submitted information is protected by copyright. A custodian of public
records must comply with the copyright law and is not required to furnish copies of records
that are copyrighted. Open Records Decision No. 180 at 3 (1977). However, a governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. /d.; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy, and the
insurance policy numbers you have marked under section 552.136 of the Government Code.
The remaining information must be released in accordance with copyright law.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

°A governmental body may redact the social security number of a living person without the necessity
of requesting a decision from this office. See Gov't Code § 552.147(b).
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sigcergly,

Neal Falgoust

Assistant Attorney Gencral
Open Records Division
NF/ag

Ref: ID# 458338

Enc. Submitted documents

c: Requestor
(w/o enclosures)

James M. Loughlin

For Injury Management Organization, Inc.

Stone Loughlin & Swanson, L.L.P.
P.O. Box 30111

Austin, Texas 78755

(w/o enclosures)

Mr. Bill Costanza

Claims Administrative Services, Inc.
501 Shelley Drive

Tyler, Texas 75701

(w/o enclosures)

Francis J. Fey

JI Companies

10535 Boyer Boulevard, Suite 100
Austin, Texas 78758

(w/o enclosures)

Lynn H. Berg

Anchor Claims Management, Inc.
P.O. Box 819045

Dallas, Texas 75381-9045

(w/o enclosures)

Roger B. Williams

Argus Services Corporation
9101 LBJ Freeway, #600
Dallas, Texas 75243

(w/o enclosures)

Creg Parks

Physicians Cooperative of Texas

3755 South Capital of Texas Highway,
Suite 160B

Austin, Texas 78746

(w/o enclosures)

Thomas J. Veale

TRISTAR Risk Management
100 Oceangate, Suite 700
Long Beach, California 90802
(w/o enclosures)

Sheryl M. Roberts

CCS Consulting, L.P.

300 East Royal Lane, Suite 200
Irving, Texas 75039

(w/o enclosures)



