
July 30, 2012 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Mr. Leroy L. Persohn, IV 
Assistant District Attorney 
Office of the District Attorney 
1051h Judicial District 
N ueces County 
90 1 Leopard, Room 206 
Corpus Christi, Texas 78401-3681 

Dear Ms. Persohn: 

0R2012-11855 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 460479. 

The Nueces County District Attorney's Office (the "district attorney's office") received a 
request for information pertaining to a specified case. You claim the submitted information 
is excepted from disclosure under sections 552.108, 552.130, 552.136, and 552.147 of the 
Government Code. 1 We have considered the exceptions you claim and reviewed the 
submitted information. 

Initially, the requestor specifically excluded birth dates, driver's license numbers, home 
addresses, and telephone numbers from her request. Accordingly, this information is not 
responsive to the request for information. We also note portions of the submitted 
information, which we have marked, are not responsive to the instant request because they 
were created after the date the request was received. This decision does not address the 

IAlthough you do not raise sections 552.130, 552.136, and 552.147 in your brief, we understand you 
to claim these sections based on your maJkings in the submitted information. 
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public availability of the non-responsive infonnation and that infonnation need not be 
released in response to the present request. 

We next note some of the responsive infonnation is subject to section 552.022(a)( 17) of the 
Government Code. This section provides: 

(a) Without limiting the amount or kind of infonnation that is public 
infonnation under this chapter, the following categories of infonnation are 
public infonnation and not excepted from required disclosure unless made 
confidential under this chapter or other law: 

(17) infonnation that is also contained in a public court record[.] 

Gov't Code § 552.022(a)(17). The infonnation at issue contains court-filed documents 
subject to section 552.022(a)(17). The district attorney's office may only withhold this 
infonnation if it is confidential under other law. Although you seek to withhold the 
infonnation at issue under section 552.108 of the Government Code, this exception is 
discretionary in nature and does not make infonnation confidential under the Act. See Open 
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 177 
at 3 (1977) (statutory predecessor to section 552.1 08 subject to waiver). Therefore, the 
district attorney's office may not withhold the infonnation we have marked pursuant to 
section 552.022( a)( 17) of the Government Code under section 552.108 of the Government 
Code. However, because section 552.136 of the Government Code makes infonnation 
confidential under the Act, we will consider its applicability to this infonnation. See Gov't 
Code § 552.136 (providing for "confidentiality" of infonnation). We note some of the 
infonnation we have marked under section 552.022( a)( 17) is protected under section 552.101 
of the Government Code, which is "other law" for purposes of section 552.022.2 
Accordingly, we will address the applicability of section 552.101 to this infonnation. We 
will also consider the applicability of sections 552.101, 552.108, 552.130, and 552.147 of 
the Government Code to the responsive infonnation not subject to section 552.022(a)(17). 

We first address the responsive infonnation not subject to section 552.022(a)(17) of the 
Government Code. Section 552.101 of the Government Code excepts from disclosure 
"infonnation considered to be confidential by law, either constitutional, statutory, or by 
judicial decision." [d. § 552.101. This section encompasses the Medical Practice Act 
(the "MPA"), subtitle B of title 3 of the Occupations Code. See Occ. Code 
§§ 151.001-165.160. Section 159.002 of the MPA provides, in part: 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480(1987),470 
(1987). 
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives infonnation from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient' s behalf, may not disclose the 
infonnation except to the extent that disclosure is consistent with the 
authorized purposes for which the infonnation was first obtained. 

Id § 1 59.002(b), (c). Infonnation subject to the MPA includes both medical records and 
infonnation obtained from those medical records. See id. §§ 159.002, .004; Open Records 
Decision No. 598 (1991). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). Medical records must be released on receipt of a signed, written consent, provided 
the consent specifies ( 1 ) the infonnation to be covered by the release, (2) reasons or purposes 
for the release, and (3) the person to whom the infonnation is to be released. See Occ. 
Code §§ 159.004, .005. The medical records of a patient who is now deceased may only be 
released on the signed written consent of the decedent's personal representative. 
See id. § 159 .005(a)( 5). Any subsequent release of medical records must be consistent with 
the purposes for which the governmental body obtained the records. See id. 1 59.002(c); 
Open Records Decision No. 565 at 7 (1990). Upon review, we have marked a medical 
record that is confidential under the MPA. Although you seek to withhold this infonnation 
under section 552.108 of the Government Code, the MPA 's specific statutory right of access 
provision prevails over the Act's general exceptions to disclosure. See Open Records 
Decision No. 451 at 4 (1986) (specific statutory right of access provisions overcome general 
exceptions to disclosure under Act). Accordingly, the marked medical record may only be 
release in accordance with the MP A. 

Section 552.108 of the Government Code provides in relevant part: 

(a) Infonnation held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
[required public disclosure] if: 

(4) it is infonnation that: 

(A) is prepared by an attorney representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 
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(B) represents the mental impressions or legal reasoning of an 
attorney representing the state. 

Gov't Code § 552.108(a)(4). A governmental body must reasonably explain how and why 
section 552.108 is applicable to the information at issue. See id. § 552.301(e)(I)(A); Ex 
parte Pruitt, 551 S.W.2d 706 (Tex. 1977). InCurryv. Walker, 873 S.W.2d 379 (Tex. 1994), 
the Texas Supreme Court held that a request for a district attorney's "entire litigation file" 
was "too broad" and, quoting National Union Fire Insurance Co. v. Valdez, 863 
S.W.2d 458 (Tex. 1993, orig. proceeding), held that "the decision as to what to include in 
[the file] necessarily reveals the attorney's thought processes concerning the prosecution or 
defense of the case." Curry, 873 S.W.2d at 380. You contend the instant request for 
information constitutes a request for the entirety of the district attorney's office's litigation 
file. Based on your representations and our review, we conclude section 552.108(a)(4) is 
applicable to the remaining information at issue. 

However, as you acknowledge, section 552.108 does not except from disclosure "basic 
information about an arrested person, an arrest, or a crime." Gov't Code § 552.1 08( c). Basic 
information refers to the information held to be public in Houston Chronicle Publishing 
Co. v. City of Houston, 531 S. W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), 
writ reId n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). See Open Records Decision 
No. 127 at 3-4 (1976) (summarizing types of information made public by Houston 
Chronicle). Basic information must be released even if it does not literally appear on the 
front page of an offense or arrest report. See ORO 127 at 3-4. We note, however, basic 
information does not include motor vehicle record information subject to section 552.130 of 
the Government Code. See id. Therefore, with the exception of basic information, the 
district attorney's office may withhold the remaining information at issue under 
section 552. I 08(a)(4) of the Government Code.3 

We note basic information includes the social security number of an arrestee. 
Section 552.147(a) of the Government Code provides that "[t]he social security number of 
a living person is excepted from" required public disclosure under the Act. Gov't Code 
§ 552. 147(a). Accordingly, in releasing basic information, the district attorney's office may 
withhold the social security number you have marked under section 552.147(a) of the 
Government Code. 

We now address the responsive information subject to section 552.022(a)(17) of the 
Government Code. Section 552.101 of the Government Code also encompasses laws that 
make CHRI confidential. CHRI generated by the National Crime Information Center (the 
"NCIC") or by the Texas Crime Information Center is confidential under federal and state 
law. CHRI means "information collected about a person by a criminal justice agency that 
consists of identifiable descriptions and notations of arrests, detentions, indictments, 

J As our ruling for this infonnation is dispositive, we need not address your remaining arguments 
against its disclosure. 
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infonnations, and other fonnal criminal charges and their dispositions.'" Id § 411.082(2). 
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI obtained 
from the NCIC network or other states. See 28 C.F .R. § 20.21. The federal regulations allow 
each state to follow its individual law with respect to CHRI it generates. Open Records 
Decision No. 565 at 7 (1990); see generally Gov't Code ch. 411 subch. F. Section 411.083 
of the Government Code deems confidential CHRI the Texas Department of Public Safety 
("DPS'") maintains, except DPS may disseminate this infonnation as provided in subchapter 
F of chapter 411 of the Government Code. See id. § 411.083. Sections 411.083(b)(l) 
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal 
justice agency may not release CHRI except to another criminal justice agency for a criminal 
justice purpose. See id. § 411.089(b)( I). Other entities specified in chapter 411 of the 
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency; 
however, those entities may not release CHRI except as provided by chapter 411. 
See generally id §§ 411.090-.127. Thus, any CHRI obtained from DPS or any other criminal 
justice agency must be withheld under section 552.101 in conjunction with subchapter F of 
chapter 411 of the Government Code. Upon review, we find a portion of the infonnation at 
issue, which we have marked, constitutes CHRI for purposes of chapter 411. Thus, the 
district attorney's office must withhold this infonnation under section 552.101 of the 
Government Code in conjunction with subchapter F of chapter 411 and federal law. 

Section 552.136 of the Government Code provides that "[n]otwithstanding any other 
provision of this chapter, a credit card, debit card, charge card, or access device number that 
is collected, assembled, or maintained by or for a governmental body is confidential." 
Id § 552.1 36(b), see also id. § 552.136(c) (defining "access device"). Accordingly, the 
district attorney's office must withhold the bank account and routing numbers you have 
marked in the infonnation at issue under section 552.136 of the Government Code. 

In summary, the marked medical record may only be released in accordance with the MPA. 
With the exception of basic infonnation, the district attorney's office may withhold the 
remaining responsive infonnation not subject to section 552.022(a)(17) of the Government 
Code under section 552.108(a)(4) of the Government Code. In releasing basic infonnation, 
the district attorney's office may withhold the social security number you have marked under 
section 552. 1 47(a) of the Government Code. The district attorney's office must release the 
responsive infonnation subject to section 552.022(a)(17) of the Government Code, with the 
exception of the infonnation we have marked under section 552.10 1 of the Government 
Code in conjunction with subchapter F of chapter 411 and federal law, and you have marked 
under section 552.136 of the Government Code. The remaining infonnation must be 
released. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://wv.\\ .oag.statc.tx.us/open/indcx orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Z~--
Assistant Attorney General 
Open Records Division 

KLClbhf 

Ref: ID# 460479 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


