GREG ABBOTT

September 12, 2012

Ms. Elizabeth L. White

For City of Friendswood

Ross, Banks, May, Cron & Cavin, P.C.
2 Riverway, Suite 700

Houston, Texas 77056

OR2012-14483

Dear Ms. White:

You ask whether certain information 1s subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 464766 (PIR Nos. W001717 and W001718).

The City of Friendswood (the “city’’), which you represent, received two requests from the
same requestor for the personnel files of two city police officers. You state you have
released some of the requested information. You claim that the submitted information is
excepted from disclosure under sections 552.101, 552.102, 552.114, 552.117 and 552.136
of the Government Code.! We have considered the exceptions you claim and reviewed the
submitted representative sample of information.

Initially, we note you have redacted a portion of the submitted information. You do not
assert, nor does our review of our records indicate, the city has been authorized to withhold
any such information without seeking a ruling from this office. See Gov’t Code

'Although you also raise section 552.1175 of the Government Code, we note section 552.117 is the
proper exception for information the city holds in an employment capacity. Furthermore, although you raise
section 552.023 of the Government Code, we note section 552.023 1s not an exception to disclosure under the
Act. See Gov't Code § 552.023.

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This openrecords
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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§ 552.301(a); Open Records Decision No. 673 (2000). Because we can discern the nature
of the information that has been redacted, being deprived of this information does not inhibit
our ability to make a ruling in this instance. Nevertheless, be advised that a failure to provide
this office with requested information generally deprives us of the ability to determine
whether information may be withheld and leaves this office with no alternative other than
ordering that the redacted information be released. See Gov’t Code §§ 552.301(e)(1)}(D)
(governmental body must provide this office with copy of “specific information
requested”), .302.

Next, we note the requestor has specifically excluded social security numbers, driver license
numbers, and home addresses from the scope of the request. Accordingly, this information
is not responsive to the request. This ruling does not address the public availability of
information that is not responsive to a request, and the city is not required to release non-
responsive information.

Next, we note you have submitted a college transcript for our review, which you argue
is confidential pursuant to the Family Educational Rights and Privacy Act (“FERPA”),
section 1232g of title 20 of the United States Code. The United States Department of
Education Family Policy Compliance Office (the “DOE”) has informed this office FERPA
does not permit state and local educational authonties to disclose to this office, without
parental or an adult student’s consent, unredacted, personally identifiable information
contained in education records for the purpose of our review in the open records ruling
process under the Act. Consequently, education records that are responsive to a request for
information under the Act should not be submitted to this office in unredacted form, that is,
in a form in which “personally identifiable information” is disclosed. See 34 C.F.R. § 99.3
(defining “personally 1dentifiable information”). FERPA governs the availability of student
records held by educational institutions or agencies receiving federal funds, and applies only
to student records in the custody of educational institutions and to records directly transferred
from the educational institution to the third party. 34 C.F.R. § 99.33(a)(2).

We note the city, which maintains the information at issue, is not an educational institution.
See Open Records Decision No. 309 at 3 (1983) (City of Fort Worth is not an “educational
agency” within FERPA). You do not assert, nor does it appear from our review, the city
received this document directly from an educational institution. Accordingly, the submitted
information is not subject to FERPA and no portion of it may be withheld on that basis.
Accordingly, we also do not address your argument under section 552.114 of the
Government Code. Open Records Decision No. 539 (1990) (determining the same analysis
applies under section 552.114 of the Government Code and FERPA). Likewise, the city may
not withhold any of the submitted information under FERPA or section 552.114 of the
Government Code. However, we will consider your remaining argument against disclosure
of the submitted information.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. The submitted information contains L-2 Declaration of Medical Condition
and L-3 Declaration of Psychological and Emotional Health forms required by the Texas
Commission on Law Enforcement Officer Standards and Education (“TCLEOSE”). These
forms are confidential under section 1701.306 of the Occupations Code, which is
encompassed by section 552.101 of the Government Code. Section 1701.306 provides:

(a) [TCLEOSE] may not issue a license to a person as an officer or county
jailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares
in writing that the person is in satisfactory psychological and
emotional health to serve as the type of officer for which a
license is sought; and

(2) a licensed physician who declares in writing that the
person does not show any trace of drug dependency or illegal
drug use after a physical examination, blood test, or other
medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
on file in a format readily accessible to [TCLEOSE]. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). Thus, we find that the city must withhold the L-2 and L-3
declarations we have marked under section 552.101 of the Government Code in conjunction
with section 1701.306 of the Occupations Code.

Section 552.101 of the Government Code also encompasses the common-law right to
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. The type of information considered
intimate or embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. /d. at 683. This office has found some kinds of personal financial
information are excepted from required public disclosure under common-law privacy.
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Personal financial information related only to an individual ordinarily satisfies the first
element of the common-law privacy test, but the public has a legitimate interest in the
essential facts about a financial transaction between an individual and a governmental body.
See Open Records Decision Nos. 600 (designation of beneficiary of employee’s retirement
benefits, direct deposit authorization, and forms allowing employee to allocate pretax
compensation to group insurance, health care or dependent care), 545 at 4 (1990) (attormey
general has found kinds of financial information not excepted from public disclosure by
common-law privacy to generally be those regarding receipt of governmental funds or debts
owed to governmental entities). We also have concluded a compilation of an individual’s
criminal history is highly embarrassing information, the publication of which would be
highly objectionable to a reasonable person, and is generally not of legitimate concern to the
public. Cf. United States Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489
U.S. 749, 764 (1989) (when considering prong regarding individual’s privacy interest, court
recognized distinction between public records found in courthouse files and local police
stations and compiled summary of information and noted that individual has significant
privacy interest in compilation of one’s criminal history). However, we note criminal history
information obtained by a law enforcement agency in the process of hiring a peace officer
is a matter of legitimate public interest. We also note information relating to routine traffic
violations does not implicate privacy concerns. Cf. Gov’t Code § 411.081(b).

We note the submitted information pertains to peace officers employed by the city’s police
department. As this office has stated on many occasions, the public generally has a
legitimate interest in public employment and public employees, particularly those who are
involved in law enforcement. See Open Records Decision No. 444 at 6 (1986) (public has
genuine interest in information concerning law enforcement employee’s qualifications and
performance and circumstances of his termination or resignation); see also Open Records
Decision Nos. 562 at 10 (1990) (personnel information does not involve most intimate
aspects of human affairs, but in fact touches on matters of legitimate public concern), 473
at 3 (1987) (fact that public employee received less than perfect or even very bad evaluation
not private), 470 at 4 (1987) (job performance does not generally constitute public
employee’s private affairs). Upon review, the personal financial information we have
marked must be withheld under section 552.101 of the Government Code in conjunction
with common-law privacy. However, we find you have failed to demonstrate any of the
remaining submitted information is highly intimate or embarrassing and not of legitimate
public concern. Therefore, the city may not withhold any of the remaining submitted
information under section 552.101 of the Government Code on this basis.

Section 552.102 of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwanted invasion
of personal privacy.” Gov’t Code § 552.102(a). You assert the privacy analysis under
section 552.102(a) is the same as the common-law privacy test under section 552.101 of the
Government Code. See Indus. Found., 540 S.W.2d at 685. In Hubert v. Harte-Hanks Texas
Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the
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Third Court of Appeals ruled the privacy test under section 552.102(a) is the same as the
Industrial Foundation privacy test. However, the Texas Supreme Court expressly disagreed
with Hubert’s interpretation of section 552.102(a) and held its privacy standard differs
from the Industrial Foundation test under section 552.101. See Tex. Comptroller of Pub.
Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The supreme court then
considered the applicability of section 552.102, and held section 552.102(a) excepts from
disclosure the dates of birth of state employees in the payroll database of the
Texas Comptroller of Public Accounts. See id. at 347-48. Upon review, we find the
city must withhold the information you have highlighted, in addition to the information we
have marked, under section 552.102(a) of the Government Code. However, we find no
portion of the remaining information is subject to section 552.102(a), and the city may not
withhold any of the remaining information on that basis.

Section 552.117(a)(2) of the Government Code excepts from disclosure the home addresses
and telephone numbers, emergency contact information, social security numbers, and family
member information of a peace officer, regardless of whether the peace officer made an
election under sections 552.024 or 552.1175 of the Government Code to keep such
information confidential. See Gov’t Code §§ 552.117(a); .024. Section 552.117(a)(2)
applies to peace officers as defined by article 2.12 of the Code of Criminal Procedure.
Accordingly, the city must withhold the information we have marked under
section 552.117(a)(2).

Section 552.136(b) of the Government Code states “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b). Thus, the city must withhold the bank account numbers, which we have
marked, under section 552.136 of the Government Code. However, you have failed to
demonstrate the applicability of section 552.136 to any of the remaining information at issue.

In summary, the city must withhold the marked L-2 and L-3 declaration forms under
section 552.101 of the Government Code in conjunction with section 1701.306 of the
Occupations Code. The city must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. The city
must also withhold the information you have marked, in addition to the information we have
marked, under section 552.102 of the Government Code. The city must withhold the
information we have marked under section 552.117(a)(2) of the Government Code. The city
must also withhold the information we have marked under section 552.136 of the
Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the nights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http.//www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

7@” L. o=
Jeffrey W. Giles

Assistant Attorney General

Open Records Division

JWG/dls

Ref: ID# 464766

Enc. Submitted documents

' H Requestor
(w/o enclosures)



