GREG ABBOTT

October 4, 2012

Ms. Shirley Thomas

Senior Assistant General Counsel
Dallas Area Rapid Transit

P.O. Box 660163

Dallas, Texas 75266-0163

OR2012-15832
Dear Ms. Thomas:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 471269 (ORR Nos. 9264 and 9296).

Dallas Area Rapid Transit (“DART”) received two requests for the resumes of the top ten
candidates for two positions and detailed information pertaining to the top candidate for each
position. You state DART does not possess some of the requested information.' You also
state DART is withholding tapes of closed meetings pursuant to Open Records Decision
No. 684 (2009).2 You claim the submitted information is excepted from disclosure under
section 552.101 of the Government Code. You inform us you have notified the top ten
candidates of the request for information and of their right to submit arguments to this office

'"The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, wnt dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).

2Open Records Decision No. 684 is a previous determination to all governmental bodies that authorizes
the withholding of several categories of information, including a certified agenda of a closed meeting under
section 552.101 in conjunction with section 551.104 of the Government Code, without the necessity of
requesting an attorney general decision.
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as to why the submitted information should not be released. See Gov’t Code § 552.304
(providing that interested party may submit comments stating why information should or
should not be released). We have received comments from one of the candidates. We have
considered the submitted arguments and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” /d.
§ 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that is (1) highly intimate or embarrassing, such that its release would
be highly objectionable to a reasonable person, and (2) not of legitimate concern to the
public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. The type of information considered intimate or embarrassing by the
Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. We note an individual’s name, education, prior employment, and personal
information are not ordinarily private information subject to section 5§52.101. See Open
Records Decision Nos. 554 (1990), 448 (1986). We further note the home addresses and
telephone numbers of members of the public are generally not highly intimate or
embarrassing. See Open Records Decision No. 455 at 7 (1987) (home addresses, telephone
numbers, dates of birth not protected under privacy). Upon review, we determine none of
the information at issue is intimate or embarrassing and of no legitimate public interest.
Therefore, DART may not withhold any portion of the information at issue under
section 552.101 in conjunction with common-law privacy.

Section 552.117 of the Government Code excepts from disclosure the home addresses and
telephone numbers, emergency contact information, social security numbers, and family
member information of current or former officials or employees of a governmental body who
request that this information be kept confidential under section 552.024 of the Government
Code.> Gov’t Code § 552.117(a)(1). Whether a particular piece of information is protected
by section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). Therefore, a governmental body must withhold
information under section 552.117 on behalf of current or former officials or employees only
if these individuals made a request for confidentiality under section 552.024 prior to the date
on which the request for this information was made. We note a post office box number is
not a “home address” for the purposes of section 552.117(a)(1). See Open Records Decision
No. 622 at 6 (1994) (legislative history makes clear purpose of section 552.117 is to protect

*The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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public employees from being harassed at home) (citing House Committee on State Affairs,
Bill Analysis, H.B. 1979, 69th Leg. (1985)). If the employee whose telephone number we
have marked timely elected to keep this information confidential, DART must withhold the
marked telephone number under section 552.117(a)(1). If the employee did not make such
an election, the marked telephone number may not be withheld under section 552.117(a)(1).

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). Gov’t Code § 552.137(a)-(c).
DART must withhold the e-mail addresses we have marked under section 552.137, unless
the owners of the addresses affirmatively consent to their release. See id. § 552.137(b).

In summary, DART must withhold the telephone number we have marked under
section 552.117(a)(1) of the Government Code if the employee whose telephone number is
at issue timely elected under section 552.024 of the Government Code to keep this
information confidential. Unless the owners of the e-mail addresses we have marked
affimatively consent to the release of the marked e-mail addresses, DART must withhold
the marked e-mail addresses under section 552.137 of the Government Code. The remaining
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

i
-

Ana Carolina Vieira
Assistant Attorney General
Open Records Division

ACV/ag
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Ref: ID# 471269
Enc. Submitted documents

c: 2 Requestors
(w/o enclosures)

Harpal Kapoor

8302 Apple Court

Fairfax Station, Virginia 22039
(w/o enclosures)

John B. Catoe, Jr.

3029 Glenn Avenue

Santa Monica, California 90405
(w/o enclosures)

Carol E. Wise

5301 West Spring Creek Parkway, Apt. 2215
Plano, Texas 75024

(w/o enclosures)

Carolyn Flowers

3886 Fredonia Drive, Unit C
Los Angeles, California 90068
(w/o enclosures)

Jesse Dean Oliver
P.O. Box 600609
Dallas, Texas 75360
(w/o enclosures)




