ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

November 30, 2012

Ms. Lee Ann Rimer
Police Legal Advisor
Senior Assistant City Attorney
City of Odessa
P.O. Box 4398
Odessa, Texas 79760-4398
OR2012-19299

Dear Ms. Rimer:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 472707.

The City of Odessa (the “city”) received a request for records of investigations that resulted
in disciplinary action against city police officers during a specified time period. You state
the city has released some of the requested information. You claim the submitted
information is excepted from disclosure under sections 552.101, 552.108, 552.111,552.117,
and 552.130 of the Government Code. We have considered the exceptions you claim and
reviewed the information you submitted.'

We first note the submitted information falls within the scope of section 552.022(a) of the
Government Code. Section 552.022(a)(1) provides for required public disclosure of “a
completed report, audit, evaluation, or investigation made of, for, or by a governmental
body[,]” unless the information is excepted from disclosure under section 552.108 of the
Government Code or made confidential under the Act or other law. Gov’t Code
§ 552.022(a)(1). Thus, the information at issue, which consists of completed investigations

'"This letter ruling assumes the submitted representative sample of information is truly
representative of the requested information as a whole. This ruling neither reaches nor authorizes the city to
withhold any information that is substantially different from the submitted information. See Gov’t Code
§§ 552.301(e)}( 1 XD), .302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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made by the city’s police department, is subject to section 552.022(a)(1). Although you seek
to withhold this information under 552.111 of the Government Code, that section is a
discretionary exception to disclosure that protects a governmental body’s interests and may
be waived. See id. § 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 470 at 7 (1987) (statutory predecessor to
Gov’t Code § 552.111 subject to waiver). As such, section 552.111 does not make
information confidential for purposes of section 552.022(a)(1). Therefore, the city may not
withhold any of the submitted information under section 552.111 of the Government
Code. As sections 552.101, 552.117, and 552.130 of the Government Code are
confidentiality provisions for purposes of section 552.022(a), and information subject to
section 552.022(a)(1) may be withheld under section 552.108.0f the Government Code, we
will consider your claims under those exceptions.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This exception encompasses information made confidential by other
statutes. Criminal history record information (“CHRI”) obtained from the National Crime
Information Center or the Texas Crime Information Center is confidential under
section 552.101 of the Government Code in conjunction with federal and state law. CHRI
means “information collected about a person by a criminal justice agency that consists of
identifiable descriptions and notations of arrests, detentions, indictments, informations, and
other formal criminal charges and their dispositions.” Id. § 411.082(2). We note the
statutory definition of CHRI does not encompass driving record information maintained by
the Texas Department of Public Safety under subchapter C of chapter 521 of the
Transportation Code. See id. § 411.082(2). We also note a criminal justice agency may
disclose to the public CHRI “that is related to the offense for which a person is involved in
the criminal justice system.” Id. § 411.081(b). Federal law governs the dissemination of
CHRI obtained from the National Crime Information Center network. Federal regulations
prohibit the release to the general public of CHRI maintained in state and local CHRI
systems. See 28 C.F.R. § 20.21(c)(1) (“Use of criminal history record information
disseminated to noncriminal justice agencies shall be limited to the purpose for which it was
given.”) and (c)}(2) (“No agency or individual shall confirm the existence or nonexistence of
criminal history record information to any person or agency that would not be eligible to
receive the information itself.”). The federal regulations allow each state to follow its own
individual law with respect to CHRI it generates. See ORD 565 at 10-12; see generally
Gov’t Code ch. 411 subch. F. Although sections 411.083(b)(1) and 411.089(a) of the
Government Code authorize a criminal justice agency to obtain CHRI, a criminal justice
agency may not release CHRI except to another criminal justice agency for a criminal justice
purpose. See id. § 411.089(b). We have marked CHRI the city must withhold under
section 552.101 of the Government Code in conjunction with federal law and subchapter F
of chapter 411 of the Government Code.
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A fingerprint is confidential under section 552.101 of the Government Code in conjunction
with section 560.003 of the Government Code, which states “[a] biometric identifier in
the possession of a governmental body is exempt from disclosure under [the Act].”
Id. § 560.003; see id. §§ 560.001(1) (“biometric identifier” means retina or iris scan,
fingerprint, voiceprint, or record of hand or face geometry), .002 (“A governmental body that
possesses a biometric identifier of an individual . . . may not sell, lease, or otherwise disclose
the biometric identifier to another person unless . . . the individual consents to the
disclosure[.}”). We have marked fingerprints the city must withhold under section 552.101
of the Government Code in conjunction with section 560.003 of the Government Code.

Section 552.101 of the Government Code also encompasses common-law privacy, which
protects information that is highly intimate or embarrassing, such that its release would be
highly objectionable to a person of ordinary sensibilities, and of no legitimate public interest.
See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—EIl Paso 1992, writ denied), the court
applied common-law privacy to records of an investigation of alleged sexual harassment in
the workplace. The information at issue in Ellen included witness statements, an affidavit
in which the individual accused of misconduct responded to the allegations, and the
conclusions of the board of inquiry that conducted the investigation. See id. at 525. The
court upheld the release of the affidavit of the person under investigation and the conclusions
of the board of inquiry, but concluded “the public does not possess a legitimate interest in
the identities of the individual witnesses, nor the details of their personal statements beyond
what is contained in the documents that have been ordered released.” Id. Although you
appear to contend some of the submitted information is protected by common-law privacy
as applied in Ellen, we find none of the remaining information is related to an investigation
of alleged sexual harassment in the workplace. We therefore conclude Ellen is not applicable
in this instance, and the city may not withhold any of the remaining information on that basis
under section 552.101 of the Government Code and common-law privacy.

Common-law privacy also encompasses the specific types of information held to be intimate
or embarrassing in Industrial Foundation. See 540 S.W.2d at 683 (information relating to
sexual assault, pregnancy, mental or physical abuse in workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs).
This office has determined other types of information also are private under section 552.101.
See generally Open Records Decision No. 659 at 4-5 (1999) (summarizing information
attorney general has held to be private). We also have concluded a compilation of an
individual’s criminal history is highly embarrassing information, the publication of which
would be highly objectionable to a reasonable person, and is generally not of legitimate
concemn to the public. Cf. United States Dep 't of Justice v. Reporters Comm. for Freedom
of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual’s
privacy interest, court recognized distinction between public records found in courthouse
files and local police stations and compiled summary of information and noted that
individual has significant privacy interest in compilation of one’s criminal history). We note
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information related to an offense for which an individual is currently involved in the criminal
justice system does not implicate privacy concems. Cf. Gov’'t Code § 411.081(b).
Additionally, we have determined common-law privacy encompasses some types of personal
financial information. Financial information related only to an individual ordinarily satisfies
the first element of the common-law privacy test, but the public has a legitimate interest in
the essential facts about a financial transaction between an individual and a governmental
body. See Open Records Decision Nos. 600 at 9-12 (1992), 545 at 4 (1990), 523
at 4 (1989), 373 at 4 (1983).

We note the submitted information is related to investigations of alleged misconduct on the
part of city police officers. As this office has explained on many occasions, the public
generally has a legitimate interest in public employment and public employees, particularly
those who are involved in law enforcement. See Open Records Decision No. 444 at 6 (1986)
(public has genuine interest in information concerning law enforcement employee’s
qualifications and performance and circumstances of his termination or resignation); see also
Open Records Decision Nos. 562 at 10 (1990) (personnel information does not involve most
intimate aspects of human affairs, but in fact touches on matters of legitimate public
concern), 473 at 3 (1987) (fact that public employee received less than perfect or even very
bad evaluation not private), 470 at 4 (1987) (job performance does not generally constitute
public employee’s private affairs), 405 at 2 (1983) (manner in which public employee’s job
was performed cannot be said to.be of minimal public interest), 329 (1982) (reasons for
employee’s resignation ordinarily not private). We have marked information related to a
private citizen the city must withhold under section 552.101 of the Government Code in
conjunction with common-law privacy. We find the public has a legitimate interest in the
remaining information at issue. We therefore conclude the remaining information is not
protected by common-law privacy and may not be withheld on that basis under
section 552.101.

Section 552.108(b)(1) of the Government Code excepts from disclosure *“[a]n internal
record or notation of a law enforcement agency or prosecutor that is maintained for internal
use in matters relating to law enforcement or prosecution . . . if . . . release of the internal
record or notation would interfere with law enforcement or prosecution[.]” Gov’t
Code § 552.108(b)(1). Section 552.108(b)(1) is intended to protect “information which, if
released, would permit private citizens to anticipate weaknesses in a police department, avoid
detection, jeopardize officer safety, and generally undermine police efforts to
effectuate the laws of this State.” City of Fi1. Worth v. Cornyn, 86 S.W.3d 320
(Tex. App.—Austin 2002, no pet.). A governmental body claiming section 552.108(b)(1)
must explain how and why release of the information at issue would interfere with law
enforcement and crime prevention. See Open Records Decision No. 562 at 10 (1990). The
statutory predecessor to section 552.108(b)(1) protected information that would reveal
law enforcement techniques, but was not applicable to generally known policies and
procedures. See, e.g., Open Records Decision Nos. 531 (1989) (detailed use of
force guidelines), 456 (1987) (information regarding location of off-duty police
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officers), 413 (1984) (sketch showing security measures to be used at next execution);
but see Open Records Decision Nos. 531 at 2-3 (Penal Code provisions, common-law rules,
and constitutional limitations on use of force not protected), 252 at 3 (1980) (governmental
body failed to indicate why investigative procedures and techniques requested were any
different from those commonly known). Although you contend section 552.108(b)(1) is
applicable to some of the remaining information at issue, we find you have not demonstrated
the release of any of the remaining information would interfere with law enforcement. We
therefore conclude the city may not withhold any of the remaining information under
section 552.108(b)(1) of the Government Code.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former official or employee of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See Gov’t Code §§ 552.117(a)(1), .024. Whether a particular item of information is
protected by section 552.117(a)(1) must be determined at the time of the governmental
body’s receipt of the request for the information. See Open Records Decision No. 530
at 5 (1989). Thus, information may only be withheld under section 552.117(a)(1) on behalf
of a current or former official or employee who made a request for confidentiality under
section 552.024 prior to the date of the governmental body’s receipt of the request for the
information. Information may not be withheld under section 552.117(a)(1) on behalf of a
current or former official or employee who did not timely request confidentiality under
section 552.024. We have marked information the city must withhold under
section 552.117(a)(1) of the Government Code if the employee concerned timely requested
confidentiality for the information under section 552.024 of the Government Code.

Section 552.117(a)(2) of the Government Code excepts from disclosure the home address,
home telephone number, emergency contact information, and social security number of a
peace officer, as well as information that reveals whether the officer has family members,
regardless of whether the officer complies with sections 552.024 or 552.1175 of the
Government Code. See Gov’t Code § 552.117(a)(2). Section 552.117(a)(2) adopts the
definition of peace officer found at article 2.12 of the Code of Criminal Procedure. Although
you appear to claim section 552.117(a)(2), we conclude the city may not withhold any of the
remaining information on that basis.

Section 552.130 of the Government Code excepts from disclosure information related to:

(1) a motor vehicle operator’s or driver’s license or permit issued by an
agency of this state or another state or country;

(2) a motor vehicle title or registration issued by an agency of this state or
another state or country; or
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(3) a personal identification document issued by an agency of this state or
another state or country or a local agency authorized to issue an identification
document.

Gov’t Code § 552.130(a). We have marked driver’s license, motor vehicle or personal
identification information the city must withhold under section 552.130 of the Government
Code.

Lastly, we note the submitted information includes an insurance policy number.
Section 552.136(b) of the Government Code provides that “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled. or maintained by or for a governmental body is confidential.”
Id. § 552.136(b); see id. § 552.136(a) (defining “access device”). As this office has
determined an insurance policy number is an access device for purposes of this exception,
the city must withhold the insurance policy number we have marked under section 552.136
of the Government Code.

In summary, the city must withhold (1) the marked CHRI under section 552.101 of the
Government Code in conjunction with federal law and subchapter F of chapter 411 of the
Government Code; (2) the marked fingerprints under section 552.101 in conjunction with
section 560.003 of the Government Code; (3) the information we have marked under
section 552.101 in conjunction with common-law privacy; (4) the information we have
marked under section 552.117(a)(1) of the Government Code if the employee concerned
timely requested confidentiality for the information under section 552.024 of the Government
Code; (5) the marked driver’s license, motor vehicle or personal identification information
under section 552.130 of the Government Code; and (6) the marked insurance policy number
under section 552.136 of the Government Code.’ The rest of the submitted information must
be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

*This office will raise section 552.136 on behalf of a governmental body, as this section is a mandatory
exception to disclosure. See Gov’t Code §§ 552.007. .352; Open Records Decision No. 674 at 3 n.4 (2001)
(mandatory exceptions).

'We note the remaining information includes a social security number. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act.
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responsibilities, please visit our website at hitp: www.oag state.tx.us/open’index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.
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