
January 8, 2013 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Ms. Ashley D. Fourt 
Assistant District Attorney 
Office of the Criminal District Attorney 
Tarrant County 
40 1 West Belknap, Ninth Floor 
Fort Worth, Texas 76196-0201 

Dear Ms. Fourt: 

0R2013-00422 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter SS2 ofthe Government Code. Your request was 
assigned ID# 47S687. 

The Tarrant County District Attorney's Office (the "district attorney's office") received a 
request for all e-mails of a named Tarrant County employee (the "employee") that were sent 
or received by named individuals and entities or pertain to flooding on the employee's 
property. Although you take no position on whether the submitted information is excepted 
from disclosure, you state release of the information may implicate the privacy interests of 
the employee. Accordingly, you notified the employee ofthe request for information and of 
her right to submit arguments to this office as to why the submitted information should not 
be released. See Gov't Code § SS2.304 (interested party may submit written comments 
regarding availability of requested information). We have received comments from a 
representative of the employee. We have considered the submitted arguments and reviewed 
the submitted information. We have also received and considered comments submitted by 
the requestor. 1 See id. 

Initially, we note portions of the request asks for information created after the date the 
request was received. It is implicit in several provisions of the Act that the Act applies only 

(Although the requestor asserts the employee 's representative failed to comply with the procedural 
requirements of section 552.305 of the Government Code, we note a violation of section 552.305 does not 
result in the legal presumption that the requested information is public under section 552.302 of the 
Government Code. 
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to infonnation already in existence. See id. §§ SS2.002, .021, .227, .3S 1. The Act does not 
require a governmental body to prepare new infonnation in response to a request. See 
Attorney General Opinion H-90 (1973); see also Open Records Decision Nos. S72 at 1 
(1990), SSS at 1-2 (1990), 4S2 at 2-3 (1986), 87 (197S). Consequently, a governmental body 
is not required to comply with a standing request to supply infonnation prepared in the 
future. See Attorney General Opinion JM-48 at 2 (1983); see also Open Records Decision 
Nos. 476 at 1 (1987), 46S at 1 (1987). Thus, the only infonnation encompassed by the 
request at issue is documents the district attorney's office maintained or had a right of access 
to as of the date it received the request at issue. 

The employee's representative raises section SS2.102(a) of the Government Code, which 
excepts from disclosure "infonnation in a personnel file, the disclosure of which would 
constitute a clearly unwarranted invasion of personal privacy." Gov't Code § SS2.1 02( a). 
The Texas Supreme Court held section SS2.1 02(a) excepts from disclosure the dates of birth 
of state employees in the payroll database of the Texas Comptroller of Public Accounts. Tex. 
Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 3S4 S.W.3d 336 (Tex. 2010). Upon 
review, we find the employee's representative has failed to demonstrate how any portion of 
the submitted infonnation must be withheld under section SS2.102(a). Accordingly, the 
district attorney's office may not withhold any of the submitted infonnation under 
section SS2.102(a) of the Government Code. 

The employee's representative raises sections SS2.1 03 and SS2.1 07 of the Government Code. 
Section S S2.1 03 excepts from public disclosure "infonnation relating to litigation of a civil 
or criminal nature to which the state or a political subdivision is or may be a party [.r Gov't 
Code § SS2.103(a). Section SS2.107 excepts from disclosure "infonnation that ... an 
attorney of a political subdivision is prohibited from disclosing because of a duty to the client 
under the Texas Rules of Evidence or the Texas Disciplinary Rules of Professional 
Conduct[.]" [d. § SS2.107(1). As previously noted, the district attorney's office takes no 
position with respect to the public availability of the submitted infonnation. A governmental 
body has the discretion to assert infonnation requested under the Act is excepted from release 
under sections SS2.103 and SS2.107. See id. § SS2.007; Open Records Decision No. S49 
at 6 (1990). Because these sections are discretionary exceptions that only protect the 
interests of a governmental body, they may be waived. See Dallas Area Rapid Transit v. 
Dallas Morning News, 4 S.W.3d 469, 47S-76 (Tex. App.-Dallas 1999, no pet.) 
(governmental body may waive Gov't Code § SS2.103); Open Records Decision Nos. 676 
at 10-11 (2002) (attorney-client privilege under section SS2.107(1) may be waived), S22 
(1989) (discretionary exceptions intended to protect only interests of governmental body as 
distinct from exceptions intended to protect infonnation deemed confidential by law or 
interests of third parties). As the district attorney's office does not seek to withhold the 
submitted infonnation under section SS2.1 03 or section SS2.1 07 of the Government Code, 
the submitted infonnation may not be withheld under either of these sections. 
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We note some of the submitted information is protected by common-law privacy. 
Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision."2 Gov't 
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which 
protects information that (1) contains highly intimate or embarrassing facts, the publication 
of which would be highly objectionable to a reasonable person, and (2) is not oflegitimate 
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). The type of information considered intimate or embarrassing by the Texas 
Supreme Court in Industrial Foundation included information relating to sexual assault, 
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric 
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683. 
This office has found some kinds of medical information or information indicating 
disabilities or specific illnesses are excepted from required public disclosure under 
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe 
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and 
physical handicaps). Additionally, this office has found personal financial information not 
relating to the financial transaction between an individual and a governmental body is 
excepted from required public disclosure under common-law privacy. See Open Records 
Decision Nos. 600 (1992), 545 (1990). However, this office has found information 
pertaining to the work conduct and job performance of public employees is subject to a 
legitimate public interest, and, therefore, generally not protected from disclosure under 
common-law privacy. See, e.g., Open Records Decision Nos. 470 at 4 (1987) (public has 
legitimate interest in job qualifications and performance of public employees), 423 at 2 
(1984) (scope of public employee privacy is narrow). Upon review, we find the information 
we have marked is highly intimate or embarrassing and not of legitimate public concern. 
Therefore, the district attorney's office must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

We note the remaining information contains information that may be subject to 
section 552.117 of the Government Code. Section 552.117(a)(l) of the Government Code 
excepts from disclosure the home address and telephone number, social security number, 
emergency contact information, and family member information of a current or former 
employee of a governmental body who requests this information be kept confidential under 
section 552.024 of the Government Code. Gov't Code § 552.117( a)( 1). 
Section 552.117(a)(I) also applies to the personal cellular telephone number of a current or 
former official or employee of a governmental body, provided the cellular telephone service 
is not paid by a governmental body. See Open Records Decision No. 506 at 5-6 (1988) 
(statutory predecessor to section 552.117 of the Government Code not applicable to cellular 
telephone numbers provided and paid for by governmental body and intended for official 

2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987),470 
( 1987). 
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use). Whether a particular item of information is protected by section SS2.117(a)(l) must 
be detennined at the time of the governmental body's receipt of the request for the 
information. See Open Records Decision No. S30 at S (1989). Thus, information may only 
be withheld under section SS2.117(a)(l) on behalf of a current or former employee who made 
a request for confidentiality under section SS2.024 prior to the date of the governmental 
body's receipt of the request for the information. Therefore, if the information we have 
marked consists of the home address, home telephone number, personal cellular telephone 
number, or family information of a county employee who timely requested confidentiality 
under section SS2.024, the district attorney's office must withhold the marked information 
under section SS2.117(a)( 1) of the Government Code. If the information does not consist of 
the home address, home telephone number, personal cellular telephone number, or family 
information of a county employee who made a timely election under section SS2.024, the 
district attorney's office may not withhold the information we have marked under 
section SS2.117(a)(l) of the Government Code. 

We note the district attorney's office has redacted certain e-mail addresses under 
section SS2.137 of the Government Code pursuant to Open Records Decision No. 684 
(2009).3 Section SS2.137 excepts from disclosure "an e-mail address of a member of the 
public that is provided for the purpose of communicating electronically with a governmental 
body," unless the member of the public consents to its release or the e-mail address is of a 
type specifically excluded by subsection (c). See Gov't Code § SS2.137(a)-(c). 
Section SS2.137 does not apply to an institutional e-mail address, an Internet website 
address, the general e-mail address of a business, an e-mail address of a person who as a 
contractual relationship with a governmental body, an e-mail address maintained by a 
governmental entity for one of its officials or employees, or an e-mail address provided to 
a governmental body on a letterhead. Id. § SS2.137(c). In this instance, one of the e-mail 
addresses you have marked is contained on letterhead and another e-mail address is not a 
personal e-mail address. Therefore, these e-mail addresses, which we have marked, may not 
be withheld under section SS2.137 of the Government Code and must be released. The 
remaining e-mail addresses you have redacted and the additional e-mail addresses we have 
marked must be withheld under section SS2.137 of the Government Code, unless the owners 
affirmatively consent to their release or subsection SS2.137(c) applies. 

In summary, the district attorney's office must withhold the information we have marked 
under section SS2.101 of the Government Code in conjunction with common-law privacy. 
If the information we have marked consists of the home address, home telephone number, 
personal cellular telephone number, or family information of a county employee who timely 
requested confidentiality under section SS2.024, the district attorney's office must withhold 
the marked information under section SS2.117(a)( 1) of the Government Code. Except for 

lOpen Records Decision No. 684 is a previous determination to all governmental bodies authorizing 
them to withhold ten categories of mformation, including an e-mail address of a member of the public under 
section 552.137 of the Government Code, without the necessity of requesting an attomey general opinion. 
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the e-mail addresses we have marked for release. the district attorney's office must withhold 
the e-mail addresses you have redacted and the additional e-mail addresses we have marked 
under section 552.137 of the Government Code, unless the owners of the addresses 
affirmatively consent to their release or subsection 552.137(c) applies. The remaining 
information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at hnp://www.oag.state.tx.uslopen/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Assistant Attorney General 
Open Records Division 

lOS/dis 

Ref: ID# 475687 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. James D. Piel 
The Claunch Law Firm 
2912 West 6th Street 
Fort Worth, Texas 76107 
(w/o enclosures) 


