
January 14,2013 

Mr. Anthony Safi 

6) 
ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

For the EI Paso Independent School District 
Mounce, Green. Myers. SaB, Paxson & Galatzan, P.C. 
P.O. Box 1977 
El Paso, Texas 79999-1977 

Dear Mr. Safi: 

0R2013-OO774 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter SS2 of the Government Code. Your request was 
assigned ID# 47S961 (EPISD ORR# 2012.400). 

The El Paso Independent School District (the "district"), which you represent, received a 
request for specified information submitted to a monitor appointed by the Texas Education 
Agcacy. You claim the submitted information is excepted from disclosure under 
sections SS2.1 03, SS2.III, and SS2.116 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

You state pages 4 through 9 and page II of the submitted information have previously been 
released to a named individual. The Act does not permit selective disclosure of information 
to the public. See ide §§ SS2.007(b), .021; Open Records Decision No. 463 at 1·2 (1987). 
Section SS2.007 of the Government Code provides if a governmental body voluntarily 
releases information to any member of the public, the governmental body may not withhold 
that exact information from further disclosure unless its public release is expressly prohibited 
by law or the information is confidential Wlder law. Gov't Code § SS2.007; Open Records 
Decision No. Sl8 at 3 (1989),490 at 2 (1988). But see Open Records Decision Nos. S79 
(1990) (exchange of information among litigants in "informal" discovery is not ''voluntary'' 
release of information for purposes of statutory predecessor to section S52.(07), 4S4 at 2 
(1986) (governmental body that disclosed information because it reasonably concluded that 
it had constitutional obligation to do so could still invoke statutory predecessor to 
section SS2.1 OS). Thus, pursuant to section SS2.007, the district may not now withhold the 
previously released information, unless its release is expressly prohibited by law or the 
information is confidential by law. Although you raise section SS2.116 of the Government 
Code for this information, this section does not prohibit the release of information or make 
information confidential. Open Records Decision Nos. 66S at 2 n.S (2000) (discretionary 
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exceptions generally), 663 at S (1999) (waiver of discretionary exceptions). Accordingly, 
pursuant to section SS2.007, the district may not now withhold the previously released 
information under section SS2.116. 

You raise section SS2.103 for the information that was not previously released. 
Section SS2.103 of the Government Code provides, in part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure . 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § SS2.103(a), (c). A governmental body that claims an exception to disclosure 
under section SS2.103 has the bmden of providing relevant facts and documentation 
sufficient to establish the applicability of this exception to the information that it seeks to 
withhold. To meet this bmden, the governmental body must demonstrate that (1) litigation 
was pending or reasonably anticipated on the date the governmental body received the 
request for information, and (2) the information at issue is related to the pending or 
anticipated litigation. See Univ. olTex. LawSch. v. Tex. £egalFound., 9S8S.W.2d479,481 
(Tex. App.-Austin 1997, no pet.); Heardv. Houston Post Co., 684 S.W.2d 210, 212 (Tex. 
App.-Houston [1st Dist] 1984, writ refd n.r.e.). The governmental body must meet both 
prongs of this test for information to be excepted from disclosure under section S52.1 03(a). 
See Open Records Decision No. SSI at 4 (1990). 

In order to demonstrate litigation is reasonably anticipated, the governmental body must 
provide this office "concrete evidence showing that the claim that litigation might ensue is 
more than a mere conjecture." Open Records Decision No. 4S2 at 4 (1986). This office has 
concluded litigation was reasonably anticipated when the potential opposing party filed a 
complaint with the Equal Employment Opportunity Commission (the "EEOC'"). See Open 
Records Decision No. 336 (1982). 

You state, and submit supporting documentation demonstrating, an EEOC Notice of Charge 
of Discrimination was filed against the district before the date the district received the 
present request for information. You further state the charge is currently pending, and the 
information at issue relates to the charge. Based on your representations and our review, we 
determine litigation was reasonably anticipated on the date the district received the present 
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request for information. Furthennore. we find the information at issue relates to the 
anticipated litigation. Accordingly. with the exception of pages 4 through 9 and page 11. 
which have previously been released, the district may withhold the remaining information 
at issue under section SS2.1 03 of the Government Code.· 

We note once the information has been obtained by all parties to the anticipated litigation, 
through discovery or otherwise. no section S52.103(a) interest exists with respect to that 
information. Open Records Decision No. 349 at 2 (1982). We also note the applicability of 
section S52.103(a) ends when the litigation is concluded or is no longer reasonably 
anticipated. Attorney General Opinion MW-S75 (1982) at 2; Open Records Decision 
Nos. 3S0 at 3 (1982). 349 at 2. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at hUp:/iwww.oag.state.lx.uslQpenlindex orl.pbp, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General. toll free at (888) 672-6787. 

Sincerely, 

~9·~ 
Kathleen J. Santos 
Assistant Attorney General 
Open Records Division 

lOS/dis 

Ref: ID# 475961 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

I As oW' ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 


