
February 11,2013 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Ms. Sharon Alexander 
Associate General Counsel 
Texas Department of Transportation 
12S East 11 th Street 
Austin, Texas 78701-2483 

Dear Ms. Alexander: 

0R2013-0238 1 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter SS2 of the Government Code. Your request was 
assigned 10# 478612. 

The Texas Department of Transportation (the "department") received a request for all 
proposals, scoring matrices and criteria used by the department, and any construction cost 
estimates performed by the department regarding three specified projects. You state the 
department does not have information regarding one of the specified projects as these records 
are outside the department's records retention schedule. 1 You state you have provided some 
of the requested information to the requestor. You claim a portion of the submitted 
information is excepted from disclosure under section SS2.I04 of the Government Code. 
You also state the requested information may implicate the proprietary interests of third 
parties. Accordingly, you inform us, and provide documentation showing, you notified LB] 
Infrastructure Group, L.L.C. ("LB] Infrastructure"); LB] Mobility Group ("LB] Mobility"); 
NTE Mobility Partners, L.L.C. (''NTE''); and OHL Infrastructure, Inc. ("OHL") of the 
request and of their right to submit comments to this office as to why the requested 
information should not be released to the requestor. See Gov't Code § 552.305(d); see also 
Open Records Decision No. 542 (1990) (determining that statutory predecessor to 

IThe Act does not require a governmental body to release information that did not exist when it 
received a request. See Economic Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App. 
-San Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990),452 at 3 
(1986),362 at 2 (1983). 
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section 552.305 pennits governmental body to rely on interested third party to raise and 
explain applicability of exception to disclosure under the Act in certain circumstances). We 
have considered the submitted arguments and reviewed the representative sample of 
submitted information.2 

Section 552.104 of the Government Code excepts from disclosure "information that, if 
released, would give advantage to a competitor or bidder." Gov't Code § 552.104. The 
purpose of section 552.104 is to protect the purchasing interests of a governmental body in 
competitive bidding situations where the governmental body wishes to withhold information 
in order to obtain more favorable offers. See Open Records Decision No. 592 (1991). 
Section 552.104 protects information from disclosure if the governmental body demonstrates 
potential harm to its interests in a particular competitive situation. See Open Records 
Decision No. 463 (1987). Generally, section 552.104 does not except information from 
disclosure after bidding is completed and the contract has been awarded. See Open Records 
Decision No. 541 (1990). However, in Open Records Decision No. 541, this office stated 
that the predecessor to section 552.104 may protect information after bidding is complete if 
the governmental body demonstrates that public disclosure of the information will allow 
competitors to undercut future bids, and the governmental body solicits bids for the same or 
similar goods or services on a recurring basis. See id. at 5 (recognizing limited situation in 
which statutory predecessor to section 552.104 continued to protect information submitted 
by successful bidder when disclosure would allow competitors to accurately estimate and 
undercut future bids); see also Open Records Decision No. 309 ( 1982) (suggesting that such 
principle will apply when governmental body solicits bids for same or similar goods or 
services on recurring basis). 

In this instance, you inform us that the scoring and evaluation criteria documents submitted 
as Exhibit C relate to successful bids that have resulted in contracts between the department 
and the involved third parties; thus, this information does not pertain to a currently 
competitive bidding situation. However, you claim that although the contracts arising from 
these specific competitive procurements have been awarded, the department plans on re­
using these scoring/selection criteria for other comprehensive development agreements and 
release of the scoring criteria will harm the department because it ''would allow third party 
competitors to tailor their proposals to specific evaluation criteria, undermining the quality 
of proposals and undermining competition among competitors." Based on your 
representations and our review of the information at issue, we agree the department may 
withhold Exhibit C under section 552.104 of the Government Code. 

~e assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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We note that an interested third party is allowed ten business days after the date of its receipt 
of the governmental body's notice to submit its reaso~ if any, as to why information 
relating to that party should not be released. See Gov't Code § 552.305(dX2)(B). As of the 
date of this decision, we have not received correspondence from any of the interested third 
parties. Thus, none of the interested third parties have demonstrated that they have a 
protected proprietary interest in any of the submitted infonnation. See ill. § 552.110( a)-(b); 
Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or 
financial information, party must show by specific factual evidence, not conclusory or 
generalized allegations, that release of requested infonnation would cause that party 
substantial competitive harm), 552 at 5 (1990) (party must establish prima facie case that 
information is trade secret), 542 at 3. Accordingly, the department may not withhold the 
remaining information on the basis of any proprietary interests any of the interested third 
parties may have in the infonnation. 

We note portions of the remaining infonnation are subject to sections 552.101, 552.130, 
and 552.136 of the Government Code.) Section 552.101 of the Government Code excepts 
from public disclosure "information considered to be confidential by law, either 
constitutional, statutory, or by judicial decision." Gov't Code § 552.101. This section 
encompasses common-law privacy, which protects information that is (1) highly intimate or 
embarrassing, the publication of which would be highly objectionable to a reasonable person 
and (2) not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident 
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law 
privacy, both prongs of this test must be demonstrated. See id. at 681-82. This office has 
found that personal financial information not related to a financial transaction between an 
individual and a governmental body is intimate and embarrassing and of no legitimate public 
interest. See Open Records Decision Nos. 600 (1992),545 (1990), 523 (1989),373 (1983) 
(sources of income not related to financial transaction between individual and governmental 
body protected under common-law privacy). We note the remaining infonnation contains 
business ownership percentages. This personal financial information is highly intimate or 
embarrassing and of no legitimate public interest. Accordingly, the department must 
withhold the information we have marked under section 552.101 of the Government Code 
in conjunction with common-law privacy. 

Section 552.130 of the Government Code provides infonnation relating to a motor vehicle 
operator's license, driver's license, motor vehicle title, or registration issued by an agency 
of this state or another state or country is excepted from public release. See Gov't 
Code § 552.130. Accordingly, the department must withhold the discernable motor vehicle 
infonnation in the photos contained in the submitted infonnation under section 552.130 of 
the Government Code. 

l'Jbe Office of tile Attorney General will raise mandatory exceptions on behalf ofa governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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Section SS2.136 provides "[n]otwithstanding any other provision of this chapter, a credit 
card, debit card, charge card, or access device number that is collected, assembled, or 
maintained by or for a governmental body is confidential. to Id. § SS2.136(b). An access 
device number is one that may be used to "(1) obtain money, goods, services, or another 
thing of value; or (2) initiate a transfer of funds other than a transfer originated solely by 
paper instrument," and includes an account number. Id. § SS2.136(a). The department must 
withhold the information we have marked under this section. 

In summary, the department may withhold the information in Exhibit C under 
section SS2.1 04 of the Government Code. The department must withhold (1) the information 
we have marked under section SS2.101 of the Government Code in conjunction with 
common-law privacy; (2) the discernable motor vehicle information in the photos contained 
in the submitted information under section SS2.130 of the Government Code; and (3) the 
information we have marked under section SS2.136 of the Government Code. The 
department must release the remaining information:' 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673--6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

~ UJ,.f3-;..., JeJ!e: ~. Gil: 
Assistant Attorney General 
Open Records Division 

JWG/dls 

4We note the information being released contains social security numbers subject to section 552.147 
of the Government Code. Section 552.147(b) of the Government Code authorizes a governmental body to 
redact a living person's social security number from public release without the necessity of requesting a decision 
from this office under the Act. Gov't Code § 552.147(b). 
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Ref: ID# 478612 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

LBJ Infrastructure Group, L.L.C. 
4100 McEwen, Suite 110 
Dallas. Texas 75244 
(w/o enclosures) 

LBJ Mobility Group 
c/o Zachry International, Inc. 
P.O. Box 240130 
San Antonio, Texas 78224-0130 
(w/o enclosures) 

NTE Mobility Partners, L.L.C. 
900 1 Airport Freeway, Suite 600 
North Richland Hills, Texas 76180-7774 
(w/o enclosures) 

OHL Infrastructure, Inc. 
4407 Bee Cave Road, Suite 412 
West Lake Hills, Texas 78746-6406 
(w/o enclosures) 


