
February 11,2013 

Mr. Damon C. Derrick 
General Counsel 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Office of General Counsel 
Stephen F. Austin State University 
P.O. Box 13065 
Nacogdoches, Texas 75962-3065 

Dear Mr. Derrick: 

0R2013-02384 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned 10# 478616. 

Stephen F. Austin State University (the ''university'') received four requests for infonnation 
regarding a specified incident. You state you have released a portion of the requested 
infonnation. You claim the submitted infonnation is excepted from disclosure under 
sections 552.101, 552.103, 552.130, and 552.136 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted infonnation. We have also 
considered comments from an interested third party. See Gov't Code § 552.304 (providing 
that interested third party may submit comments stating why infonnation should or should 
not be released). 

Section 552.103 of the Government Code provides: 

(a) Infonnation is excepted from [required public disclosure] if it is 
infonnation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 
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(c) Infonnation relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 

Id. § 552.1 03(a), (c). The governmental body has the burden of providing relevant facts and 
documents to show the section 552. 1 03 (a) exception is applicable in a particular situation. 
The test for meeting this burden is a showing that (1) litigation is pending or reasonably 
anticipated on the date the governmental body received the request for information, and (2) 
the infonnation at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal 
Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post 
Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open 
Records Decision No. 551 at 4 (1990). The governmental body must meet both prongs of 
this test for information to be excepted under section 552.1 03( a). See ORO 551 at 4. 

The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that 
litigation is reasonably anticipated, the governmental body must furnish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture. Id. Concrete evidence to support a claim that litigation is reasonably anticipated 
may include, for example, the governmental body's receipt of a letter containing a specific 
threat to sue the governmental body from an attorney for a potential opposing party. I See 
Open Records Decision No. 555 (1990); see also Open Records Decision No. 518 at 5 
(1989) (litigation must be "realistically contemplated"). On the other hand, this office has 
determined that if an individual publicly threatens to bring suit against a governmental body, 
but does not actually take objective steps toward filing suit, litigation is not reasonably 
anticipated. See Open Records Decision No. 331 (1982). Further, the fact that a potential 
opposing party has hired an attorney who makes a request for information does not establish 
litigation is reasonably anticipated. See Open Records Decision No. 361 (1983). 

You claim the university reasonably anticipates litigation because the requested information 
relates to a death on university property and the requests for information come from two 
insurance adjustors, a family member of the deceased, and a friend of the deceased. You 
assert the family member "could be in active litigation by the deceased's estate." You further 
state that the friend is "an alleged creditor of the deceased" and inquired about the existence 
of insurance coverage. However, you have not provided any evidence demonstrating any of 
the requestors has taken any objective steps towards litigation. Accordingly, we find you 

'This office also bas concluded that litigation was reasonably anticipated when the potential opposing 
party took the following objective steps toward litigation: filed a complaint with the Equal Employment 
Opportunity Commission. see Open Records Decision No. 336 (1982); hired an attorney who made a demand 
for disputed payments and threatened to sue if the payments were not made promptly, see Open Records 
Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open Records 
Decision No. 288 (1981). 
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have failed to demonstrate the university reasonably anticipated litigation when it received 
the requests for information. Therefore, the university may not withhold any of the 
submitted information under section 552.103 of the Government Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This exception encompasses information other statutes make confidential. 
Section 101.104 of the Texas Civil Practice and Remedies Code provides: 

(a) Neither the existence nor the amount of insurance held by a governmental 
unit is admissible in the trial ofa suit under [the Texas Tort Claims Act]. 

(b) Neither the existence nor the amount of the insurance is subject to 
discovery. 

Civ. Prac. & Rem. Code § 101.104. Section 101.104 prohibits the discovery and admission 
of insurance information during a trial under the Texas Tort Claims Act, chapter 101 of the 
Civil Practice and Remedies Code. See City of Bedford v. Schattman, 776 
S.W.2d 812, 813-14 (Tex. App.-Fort Worth 1989, orig. proceeding) (protection from 
producing evidence of insurance coverage under section 101.104 is limited to actions brought 
under the Tort Claims Act). However, section 101.104 does not make insurance information 
confidential for purposes of section 552.101 of the Government Code. See ORD 551 
(provisions of section 101.104 "are not relevant to the availability of the information to the 
public''). The Act differs in purpose from statutes and procedural rules providing for 
discovery injudicial proceedings. See Gov't Code §§ 552.005 (Act does not affect scope of 
civil discovery), .006 (Act does not authorize withholding public information or limit 
availability of public information to public except as expressly provided by the Act); see also 
Attorney General Opinion JM-I048 (1989); Open Records Decision No. 575 (1990) 
(overruled in part by Open Records Decision No. 647 (1996» (section 552.101 does not 
encompass discovery privileges). Thus, we find section 101.104 of the Civil Practice and 
Remedies Code does not make the information at issue confidential for purposes of 
section 552.101 of the Government Code. Therefore, the university may not withhold any 
of the submitted information under section 552.101 of the Government Code in conjunction 
with section 101.104 of the Civil Practice and Remedies Code. 

Section 552.101 also encompasses chapter 411 of the Government Code, which makes 
confidential criminal history record information ("CHRJ'') generated by the National Crime 
Information Center or by the Texas Crime Information Center. See Gov't Code § 411. 083( a). 
Title 28, part 20 of the Code of Federal Regulations governs the release ofCHRI that states 
obtain from the federal government or other states. Open Records Decision No. 565 (1990). 
The federal regulations allow each state to follow its individual laws with respect to the 
CHRI it generates. See id. Section 411.083 of the Government Code deems confidential 
CHRI that the Department of Public Safety ("DPS") maintains, except that DPS may 
disseminate this information as provided in chapter 411, subchapter F of the Government 
Code. See Gov't Code § 411.083. Sections 411.083(b)(1) and 4Il.089(a) authorize a 
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criminal justice agency to obtain CHRI; however, a criminal justice agency may not release 
CHRI except to another criminal justice agency for a criminal justice purpose. Id. 
§ 411.089(b )(1). Other entities specified in chapter 411 of the Government Code are entitled 
to obtain CHRI from DPS or another criminal justice agency; however, those entities may 
not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127. 
Thus, any CHRI obtained from DPS or any other criminal justice agency must be withheld 
under section 552.101 in conjunction with chapter 411, subchapter F of the Government 
Code. We note CHRI does not include driving record information. See id. § 411.082(2)(B). 
Upon review, we find you have not demonstrated any portion of the submitted infonnation 
consists of CHRI for purposes of chapter 411 of the Government Code, and the university 
may not withhold it under section 552.101 of the Government Code on that basis. 

Section 552.101 also encompasses constitutional privacy. Constitutional privacy protects 
two kinds of interests. See Whalen v. Roe, 429 U.S.589, 599-600 (1977); Open Records 
Decision Nos. 600 at 3-5 (1992), 478 at 4 (1987), 455 at 3-7 (1987). The first is the interest 
in independence in making certain important decisions related to the "zones of privacy," 
pertaining to marriage, procreation, contraception, family relationships, and child rearing and 
education, that have been recognized by the United States Supreme Court. See Fadjo v. 
Coon, 633 F .2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionally protected 
privacy interest is in freedom from public disclosure of certain personal matters. See Ramie 
v. City of Hedwig Village, Tex., 765 F.2d 490 (5th Cir.1985); ORD 455 at 6-7. This aspect 
of constitutional privacy balances the individual's privacy interest against the public's 
interest in the infonnation. See ORD 455 at 7. Constitutional privacy under section 552.101 
is reserved for "the most intimate aspects ofhwnan affairs." Id. at 8 (quoting Ramie, 765 
F .2d at 492). We note the right to privacy is a personal right that lapses at death and 
therefore may not be asserted solely on behalf of a deceased individual. See Moore v. 
Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ. 
App.-Texarkana 1979, writ refd n.r.e.); Open Records Decision No. 272 at 1 (1981) 
(privacy rights lapse upon death). However, the United States Supreme Court has 
determined that surviving family members can have a privacy interest in infonnation relating 
to their deceased relatives. See Nat '1 Archives & Records Admin. v. Favish, 124 S. Ct. 1570 
(2004). 

In this instance, a member of the deceased individual's family, who represents he is the 
administrator of the deceased's estate, asserts a privacy interest in some of the submitted 
photographs based on the privacy of the deceased individual's family. Upon review, we find 
the privacy interests of the deceased individual's family in the photographs we have marked 
outweigh the public's interest in the disclosure of this infonnation. We note the first 
requestor is a family member of the deceased individual. As such, that requestor has a right 
of access under section 552.023 of the Government Code to any infonnation relating to his 
family member that the university might be required to withhold from the public on privacy 
grounds under Favish. See Gov't Code § 552.023(a)-(b) (governmental body may not deny 
access to person or person's representative to whom infonnation relates on grounds that 
infonnation is considered confidential under privacy principles). Thus, we conclude the 
university may not withhold any of the submitted infonnation from the first requestor under 
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section SS2.101 of the Government Code in conjunction with constitutional privacy and the 
holding in Favish. The university must withhold the photographs we have marked from the 
remaining requestors under section SS2.1 Olin conjunction with constitutional privacy and 
the holding in Favish. 

Section SS2.1 01 also encompasses common-law privacy, which protects infonnation that is 
(1) highly intimate or embarrassing, the publication of which would be highly objectionable 
to a reasonable person and (2) not oflegitimate concern to the pUblic. Indus. Found. v. Tex. 
Indus. Accident Bd., S40 S.W.2d 668, 68S (Tex. 1976). To demonstrate the applicability of 
common-law privacy, both prongs of this test must be satisfied. Id. at 681-82. The type of 
information considered intimate and embarrassing by the Texas Supreme Court in Industrial 
Foundation included information relating to sexual assault, pregnancy, mental or physical 
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders, 
attempted suicide, and injuries to sexual organs. Id. at 683. This office has found that 
personal financial infonnation not relating to a financial transaction between an individual 
and a governmental body is generally intimate or embarrassing. See Open Records Decision 
Nos. S4S (1990) (deferred compensation infonnation, participation in voluntary investment 
pro~ election of optional insurance coverage, mortgage payments, assets, bills, and credit 
history). This office has also found some kinds of medical infonnation or infonnation 
indicating disabilities or specific illnesses are generally highly intimate or embarrassing. See 
ORO 4SS (prescription drugs, illnesses, operations, and handicaps). Upon review, we find 
the infonnation we have marked is highly intimate or embarrassing and of no legitimate 
public concern. Accordingly, the university must withhold the infonnation we have marked 
under section SS2.1 01 of the Government Code in conjunction with common-law privacy. 

Section SS2.130 of the Government Code excepts from disclosure infonnation that relates 
to a motor vehicle operator's license or driver's license, title, or registration issued by an 
agency of this state or another state or country. Gov't Code § SS2.13O(a)(I)-(2). 
Accordingly, the university must withhold the motor vehicle record infonnation you have 
marked, and the additional infonnation we have marked, under section 5S2.130 of the 
Government Code. 

Section SS2.136 of the Government Code provides, "[n]otwithstanding any other provision 
of [the Act], a credit card, debit card, charge card, or access device number that is collected. 
assembled, or maintained by or for a governmental body is confidential." Id. § 552.136(b); 
see id. § SS2.136(a) (defining "access device"). This office has detennined insurance policy 
numbers are access device numbers for purposes of section SS2.136. See id. § 5S2.136( a) 
(defining "access device"). Accordingly, the university must withhold the insurance policy 
numbers we have marked under section SS2.136 of the Government Code. 

In summary, the university must withhold (1) the infonnation we have marked from the 
second, third, and fourth requestors under section SS2.101 of the Government Code in 
conjunction with constitutional privacy, (2) the infonnation we have marked under 
section SS2.101 of the Government Code in conjunction with common-law privacy, (3) the 
motor vehicle record infonnation you have marked, and the additional infonnation we have 
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mark~ under section 552.130 of the Government Code, and (4) the insurance policy 
numbers we have marked under section 552.136 of the Government Code. The remaining 
information must be released.2 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.uslopenlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787 . 

. sti L. Wilkins 
Assistant Attorney General 
Open Records Division 

KLW/ag 

Ref: ID# 478616 

Ene. Submitted documents 

c: 4 Requestors 
(w/o enclosures) 

2The infonnation being released contains the social security number of a living individual. We note 
section 552. 147(b) of the Government Code authorizes a governmental body to withhold, without the necessity 
of requesting an attorney general ruling, the social security number of a living individual. 


