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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

February 20, 2013 

Mr. Justin Graham 
Henslee Schwartz, L.L.P. 
3200 Southwest Freeway, Suite 1200 
Houston, Texas 77027 

Dear Mr. Graham: 

OR2013-02773 

You ask whether certain infonnation is subject to required public disclosure under the 
Public lnfonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned [0# 479198. 

The Bryan Independent School District (the "district"), which you represent, received a 
request for six categories ofinfornlation related to a specified incident. You state you will 
release some of the requested infornlation. YOll claim that the submitted infonnation is 
excepted [Tom disclosure under sections 552.101 , 552.102, and 552.135 of the Government 
Code.' We have considered the exceptions you claim and reviewed the submitted 
infornlation. 

lnitally, we note the United States Department of Education Family Policy Compliance 
Office has infomled this office that the Family Educational Rights and Privacy Act 
("FERPA") does not pennit state and local educational authorities to disclose to this office, 
without parental or an adult student's consent, unredacted, personally identifiable 
infonnation contained in education records for the purpose of our review in the open records 
ruling process under the Act.' Consequently, state and local educational authorities that 
receive a request for education records from a member ofthe public under the Act must not 

'Although you raised section 552 .107 orthe Government Code. you did not provide any arguments 
regarding the applicability of this section. Therefore, we assume you have withdrawn this exception. See Gov't 
Code §§ 552.301, .302 . 

'A copy of this letter may be found on the Office of the Attorney General's website at 
http://wmv.oag.state.tx.us!openl20060725usdoe.pdf. 
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submit education records to this office in unredacted fonn, that is, in a fonn in which 
"personally identifiable information" is disclosed. See 34 C.F.R. § 99.3 (defining 
"personally identifiable infon11ation"). You have submitted both redacted and unredacted 
education records for our review. Because our office is prohibited from reviewing these 
records to detennine whether appropriate redactions under FERPA should be made, we will 
not address the applicability ofFERPA to the submitted infonnation, other than to note that 
parents have a right of access to their own child's education records. 20 U.S.C. 
§ I 232g(a){I)(A); 34 C.F.R. § 99.3. The DOE has also infonned this office that if a state law 
prohibits a school district from providing a parent with access to the education records of his 
or her child and an opportunity to inspect and review the record, then the state statute 
conflicts with FERP A, and an educational agency or institution must comply with FERPA 
if it wishes to continue to receive federal education funds. Letter advisement from Ellen 
Campbell, Family Compliance Office, U.S. Department of Education to Robert Patterson, 
Open Records Division, Office of the Texas Attorney General (April 9, 2001); see Equal 
Employmellt Opportullity COIIUII'II v. City of Orallge, 905 F. Supp 381, 382 (E.D. 
Tex. 1995); Open Records Decision No. 431 (1985) (FERPA prevails when in conflict with 
state law). Because the educational authority in possession of the education records is now 
responsible for detennining the applicability ofFERPA, we will consider only the claimed 
exceptions under the Act for the requested infonnation. 

Next, we must address the district's obligations under the Act. Section 552.301 describes 
the procedural obligations placed on a governmental body that receives a written request for 
infon11ation it wishes to withhold. Pursuant to section 552.301(b) of the Government Code, 
the governmental body must request a ruling from this office and state the exceptions to 
disclosure that apply within ten business days after receiving the request. See Gov' t Code 
§ 552.301 (b). We note that although you timely raised other exceptions, you did not raise 
section 552.135 of the Government Code until after the ten-business-day deadline had 
passed. Consequently, we find the district failed to comply with the procedural requirements 
of section 552.30 I with respect to its claims under section 552.135. 

Generally, a governmental body' s failure to comply with section 552.30 I results in the 
waiver of its untimely claim, unless that claim is a compelling reason for withholding 
inforn1ation from disclosure. See gellerally id. § 552.302; Simlllolls v. Kuzmich, 166 
S.W.3d 342, 350 (Tex. App.- Fort Worth 2005, no peL); Hal/cock v. State Bd. ofllls., 797 
S.W.2d 379, 381-82 (Tex. App.- Austin 1990, no writ) (governmental body must rnake 
compelling demonstration to overcome presumption of openness pursuant to statutory 
predecessor to section 552.302); Open Records Decision No. 630 (1994). A compelling 
reason to withhold infonnation exists where some other source oflaw makes the infonnation 
confidential or where third party interests are at stake. Open Records Decision No. 150 at 2 
(1977). Because section 552.135 can provide a compelling reason to overcome the 
presumption of openness, we will consider the applicability of this exception for this 
submitted infon11ation. 
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Section 552.10 I of the Govemment Code excepts from disclosure " information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. Section 552.101 encompasses infomlation protected by other 
statutes, such as section 21.355 of the Education Code. Section 21.355 provides that "[a] 
document evaluating the perfomlance of a teacher or administrator is confidential." Educ. 
Code § 21.355. In addition, the court has concluded a written reprimand constitutes an 
evaluation for purposes of section 21.355 because "it reflects the principal's judgment 
regarding [a teacher's] actions, gives corrective direction, and provides for further review." 
North East Illdep. Scll. Disl. v. AbbOl/, 212 S.W.3d 364 (Tex. App.- Austin 2006, no peL). 
This office has interpreted this section to apply to any document that evaluates, as that term 
is commonly understood, the performance of a teacher or administrator. Open Records 
Decision No. 643 (1996). In that opinion, we concluded that a teacher is someone who is 
required to hold and does hold a certificate or permit required under chapter 21 of the 
Education Code and is teaching at the time of his or her evaluation. See id. at 4. This office 
also has concluded an "administrator" is someone who is required to hold and does hold a 
certificate required under chapter 21 of the Education Code and is administering at the time 
of the evaluation. See id. You generally assert the submitted information is confidential 
under section 21.355 of the Education Code. However, we find none of this information 
constitutes an evaluation of an individual's perfomlance as a teacher or administrator for the 
purposes of section 21.355. Accordingly, we find you have failed to demonstrate the 
submitted infommtion constitutes teacher or administrator evaluations subject to 
section 21.355 of the Education Code, and it may not be withheld under section 552.101 of 
the Govemment Code on that basis. 

Section 552.101 of the Govemment Code also encompasses the common-law infomler's 
privilege, which has long been recognized by Texas courts. See Aguilar v. Slate, 444 
S.W.2d 935, 937 (Tex. Crim. App. I 969); Hawthome v. State, 10 S.W.2d 724, 725 (Tex. 
Crim. App. I 928). The privilege protects from disclosure the identities of persons who 
report activities over which the govemmental body has criminal or quasi-criminal law 
enforcement authority, provided the subject of the infomlation does not already know the 
infomler's identity. Open Records Decision Nos. 515 at 3 (1988), 208 at 1-2 (l978). The 
infomler's privilege protects the identities of individuals who report violations of statutes to 
the police or similar law-enforcement agencies, as well as those who report violations of 
statutes with civil or criminal penalties to "administrative officials having a duty of 
inspection or of law enforcement within their particular spheres." Open Records Decision 
No. 279 at 2 (1981) (citing 8 John H. Wigmore, Evidellce ill Trials at Commoll Law § 2374, 
at 767 (J . McNaughton rev. ed. 1961)}. The report must be ofa violation ofa criminal or 
civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5. The privilege 
excepts the informer's statement only to the extent necessary to protect that informer's 
identity. Open Records Decision No. 549 at 5 (1990). 

You generally state the submitted infomlation is subject to the infomler's privilege because 
it reveals the identities of individuals who have reported "an activity that constitutes a 
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terroristic threat, which is a violation of Texas Penal Code Section 22.07." Upon review, we 
find the submitted infonnation does not identify any individuals who reported possible 
criminal or civil violations for purposes of the common-law infonner' s privilege. 
Accordingly, the district may not withhold any of the submitted infonnation on this basis. 

Section 552.101 of the Government Code also encompasses common-law privacy, which 
protects inforn1ation that is (I) highly intimate or embarrassing, the pUblication of which 
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to 
the public. Indlls. FOllnd. v. Tex. Indlls. Accident Bd., 540 S. W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated. See id. at 681-82. The type of inforn1ation considered intimate or 
embarrassing by the Texas Supreme Court in Indllstrial FOllndation included infonnation 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. Id. at 683. However, this office has noted the public has a legitimate interest in 
inforn1ation that relates to public employees and their conduct in the workplace. See, e.g., 
Open Records Decision Nos. 562 at 10 (1990) (personnel file inforn1ation does not involve 
most intimate aspects of human affairs but in fact touches on matters of legitimate public 
concern), 444 at 3 (1986) (public has obvious interest in infornmtion concerning 
qualifications and perforn1unce of government employees). Upon review, we find none of 
the submitted inforn1ation is highly intimate or embarrassing and not of legitimate public 
concern. Accordingly, none of the submitted infonnation may be withheld under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.102 of the Government Code excepts from disclosure "inforn1ation in a 
personnel file, the disclosure of which would constitute a clearly unwanted invasion of 
personal privacy." Gov't Code § 552.1 02(a). We understand you assert the privacy analysis 
under section 552.1 02(a) is the same as the common-law privacy test under section 552.101, 
which is noted above. See Indlls. Found., 540 S.W.2d at 685. [n Hubert v. Harte-Hanks 
Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.- Austin 1983, writ ref'd 
n.r.e.), the Third Court of Appeals mled the privacy test under section 552.1 02(a) is the same 
as the Industrial Foundation privacy test. However, the Texas Supreme Court expressly 
disagreed with Hubert' s interpretation of section 552.1 02(a) and held its privacy standard 
differs from the Industrial Foundation test under section 552.101. See Tex. Comptroller of 
Pub. Accollnts, 354 S.W.3d at 342 (Tex. 2010). The Supreme Court then considered the 
applicability of section 552.102, and held section 552.1 02(a) excepts from disclosure the 
dates of birth of state employees in the payroll database of the Texas Comptroller of Public 
Accounts. See id. at 346. Upon review, we find none of the submitted inforn1ation is subject 
to section 552.1 02(a) of the Government Code and none of it may be withheld on that basis. 

You claim some of the submitted infonnation is excepted from disclosure under 
section 552.135 of the Government Code. Section 552.135 provides in part: 
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(a) "Infonner" means a student or forn1er student or an employee or Fonner 
employee ofa school district who has furnished a report of another person's 
or persons' possible violation of criminal, civil, or regulatory law to the 
school district or the proper regulatory enforcement authority. 

(b) An infonner's name or inforn1ation that would substantially reveal the 
identity of an inforn1er is excepted from [required public disclosure]. 

Gov't Code § 552. 135(a)-(b). We note the legislature limited the protection of 
section 552.135 to the identityofa person who reports a possible violation of civil , criminal, 
or regulatory law. Additionally, individuals who provide infornmtion in the course of 
an investigation, but do not make the initial report are not infonnants for purposes of 
section 552.135 of the Government Code. You assert the submitted infonnation contains 
personally identifiable infonnation ofinfonners who reported possible violations of criminal, 
civil, or regulatory law. However, upon review, we find the district has failed to demonstrate 
how any of the submitted information reveals the identity of an individual who made an 
initial report of a possible violation to the school district or the proper regulatory 
enforcement authority and, thus, has not demonstrated the submitted infonnation reveals the 
identity of an infonner for the purposes of section 552.135. Therefore, the district may not 
withhold any portion of the submitted infonnation under section 552.135. 

Section 552.117(a)(I) of the Government Code excepts from disclosure the home addresses 
and telephone numbers, emergency contact inforn1ation, social security numbers, and family 
memberinforn1ation of current or forn1erofficials or employees of a go vern mental body who 
request that this inforn1ation be kept confidential under section 552.024 of the GoVeITll11ent 
Code.) !d. §§ 552.117(a)( I), .024. Whether a particular piece of inforn1ation is protected 
by section552.117(a)( I) must be detennined at the time the request for it is made. See Open 
Records Decision No. 530 at 5 (1989). Therefore, the district may only withhold infonnation 
under section 552.117(a)( I) on behal f of current or forn1er officials or employees who made 
a request for confidentiality under section 552.024 prior to the date on which the request for 
this infonnation was made. To the extent the employees concerned timely elected to keep 
such infonnation confidential under section 552.024 of the Government Code, the district 
must withhold the infonnation we have marked under section 552.117(a)(I) of the 
Government Code. To the extent these employees did not make timely elections, the district 
may not withhold the marked infonnation on this basis.-

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 

'Regardless of the applicability of section 552.117, section 552.147(b) of the Government Code 
authorizes a govcmmental body to redact a living person's social security number from public release without 
the necessity of requesting a decision from this office under the Act. Gov't Code § 552.147(b). 
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In summary, to the extent the employees concemed timely elected confidentiality, the district 
must withhold the infomlation we have marked under section 552.117(a)(I) of the 
Govemment Code. The remaining infomlation must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detemlination regarding any other infommtion or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govemmental body and of the requestor. For more infommtion conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attomey General's Open Govemment Hotline, toll free, 
at (877) 673-6839. Questions conceming the allowable charges for providing public 
infomlation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey General, toll fTee at (888) 67'1-6787. 

Sincerely, 

Vanessa Burgess 
Assistant Attomey General 
Open Records Division 

VB/dis 

Ref: ID# 479198 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


