ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 20, 2013

Ms. Kathy Sparks

Legal Assistant & Public Information Officer
Texas Funeral Service Commission

P.O. Box 12217

Austin, Texas 78711

OR2013-02849
Dear Ms. Sparks:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 479186.

The Texas Funeral Service Commission (the *“commission”) received a request for
information pertaining to disciplinary actions taken against a named organization. You state
the commission has released some of the requested information but claim some of the
submitted information is excepted from disclosure under sections 552.101,552.111, 552.115,
552.117, and 552.137 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered to
be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This exception encompasses information made confidential by other
statutes, including section 651.203 of the Occupations Code. Section 651.203(b)
provides, “Information in a [complaint file], other than information relating to a complaint
that has not reached a final disposition, is public information.” Occ. Code § 651.203(b). We
conclude this language makes information related to a complaint that has not reached a final
disposition confidential. You state Attachments 4 and 5 are related to complaints that have
not reached final disposition. Based on your representation and our review, we conclude the
commission must withhold Attachments 4 and 5 under section 552.101 of the Government
Code in conjunction with section 651.203(b) of the Occupations Code.
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Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be demonstrated. Id. at 681-82. The types of information
considered intimate or embarrassing by the Texas Supreme Court in /ndustrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide,
and injuries to sexual organs. Id. at 683. This office has found personal financial
information not relating to the financial transaction between an individual and a
governmental body is excepted from required public disclosure under common-law privacy.
See Open Records Decision Nos. 600 (1992), 545 (1990). Some of the submitted
information is highly intimate or embarrassing and is not of legitimate concern to the public.
Therefore, the commission must withhold this information, which we have marked, under
section 552.101 in conjunction with common-law privacy. Upon review, however, we find
the remaining information is not confidential under common-law privacy, and the
commission may not withhold it under section 552.101 on that ground.

Section 552.111 of the Government Code excepts from disclosure “an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency.” This section encompasses the deliberative process privilege. See Open
Records Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice,
opinion, and recommendation in the decisional process and to encourage open and
frank discussion in the deliberative process. See Austin v. City of San Antonio, 630
S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open Records Decision No. 538
at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy
issues among agency personnel. Id.; see also City of Garland v. Dallas Morning
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).

Further, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and recommendations. See ORD 615 at 5. But if
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factual information is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

This office has also concluded a preliminary draft of a document that is intended for public
release in its final form necessarily represents the drafter’s advice, opinion, and
recommendation with regard to the form and content of the final document, so as to be
excepted from disclosure under section 552.111. See Open Records Decision No. 559
at 2 (1990) (applying statutory predecessor). Section 552.111 protects factual information
in the draft that also will be included in the final version of the document. See id. at 2-3.
Thus, section 552.111 encompasses the entire contents, including comments, underlining,
deletions, and proofreading marks, of a preliminary draft of a policymaking document that
will be released to the public in its final form. See id. at 2.

You assert section 552.111 for some of the remaining information. Upon review, we find
the information at issue is purely factual in nature. You do not explain how this factual
information consists of advice, opinions, or recommendations of the commission related to
its policies. Thus, you have failed to demonstrate how the information at issue is protected
by the deliberative process privilege, and it may not be withheld under section 552.111 of
the Government Code on that ground.

Section 552.111 also encompasses the attorney work product privilege found in Rule 192.5
of the Texas Rules of Civil Procedure. City of Garland v. Dallas Morning News, 22
S.W.3d 351, 360 (Tex. 2000); Open Records Decision No. 677 at 4-8 (2002). Rule 192.5
defines work product as

(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party’s attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) acommunication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

Tex. R. Civ. P. 192.5(a). A governmental body seeking to withhold information under this
exception bears the burden of demonstrating the information was created or developed for
trial or in anticipation of litigation by or for a party or a party’s representative. Tex. R. Civ.
P. 192.5; ORD 677 at 6-8. In order for this office to conclude the information was made or
developed in anticipation of litigation, we must be satisfied that
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a) a reasonable person would have concluded from the totality of the
circumstances surrounding the investigation that there was a substantial
chance that litigation would ensue; and b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation would
ensue and [created or obtained the information] for the purpose of preparing
for such litigation.

Nat’l Tank Co. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A “substantial chance” of
litigation does not mean a statistical probability, but rather “that litigation is more than
merely an abstract possibility or unwarranted fear.” Id. at 204; ORD 677 at 7.

Upon review, we find you failed to establish any of the documents at issue consist of
privileged work product. Thus, we conclude you have not established any of the information
atissue is excepted from disclosure pursuant to section 552.111 of the Government Code and
the attorney work product privilege

Section 552.115(a) of the Government Code provides, “[a] birth or death record maintained
by the bureau of vital statistics of the Texas Department of Health or a local registration
official is excepted from the requirements of Section 552.021[.]” Section 552.115 applies
only to information maintained by the bureau of vital statistics or local registration official.
The submitted information contains a death certificate. You inform us the commission
obtained the submitted death certificate from the Bureau of Vital Statistics of the Texas
Department of State Health Services pursuant to the interagency transfer doctrine. The
interagency transfer doctrine provides information may be transferred between governmental
bodies without violating its confidential character on the basis of a recognized need to
maintain an unrestricted flow of information between governmental bodies. See Attorney
General Opinion No. GA-0055 (2003); Open Records Decision Nos. 680 at 7 (2003), 667
at 3-4 (2000). However, an interagency transfer of confidential information is prohibited
where a confidentiality statute enumerates specific entities to which release of confidential
information is authorized and the requesting agency is not among the statute’s enumerated
entities. See Attorney General Opinion DM-353 at 4 n.6 (1995); Open Records Decision
No. 661 at 3 (1999). We note section 552.115 consists of a confidentiality statute that
enumerates specific entities to which release of the confidential information is authorized.
See Gov’t Code § 552.115(a)(5). The commission is not an entity to which release of
information subject to section 552.115 is authorized. See id. The commission is also not the
Bureau of Vital Statistics or a local registration official. Accordingly, the commission may
not withhold the submitted death certificate under section 552.115 of the Government Code.
In addition, the remaining information you seek to withhold under section 552.115 does not
consists of a birth or death record maintained by the bureau of vital statistics of the Texas
Department of Health or a local registration official. Thus, the commission may not
withhold any of the remaining information on that same ground.

Section 552.117(a)(1) of the Government Code excepts trom disclosure the home addresses
and telephone numbers, emergency contact information, social security numbers, and family
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member information of current or former officials or employees of a governmental body who
request that this information be kept confidential under section 552.024 of the Government
Code. Gov’t Code § 552.117(a)(1). You do not inform us any of the information you seek
to withhold under section 552.117 pertains to a current or former commission employee.
Therefore, the commission may not withhold any of the information at issue on that ground.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(c). Section 552.137 does not apply to a government employee’s work e-mail
address because such an address is not that of the employee as a “member of the public,” but
is instead the address of the individual as a government employee. The e-mail addresses at
issue do not appear to be of a type specifically excluded by section 552.137(c). You do not
inform us a member of the public has affirmatively consented to the release of any e-mail
address contained in the submitted materials. Therefore, the commission must withhold the
e-mail addresses we have marked under section 552.137. However, the remaining
information does not contain e-mail addresses that are excepted from disclosure under
section 552.137.

We note some of the materials at issue may be protected by copyright. A custodian of public
records must comply with the copyright law and is not required to furnish copies of records
that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental body
must allow inspection of copyrighted materials unless an exception applies to the
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

To conclude, the commission must withhold the following: Attachments 4 and 5 under
section 552.101 of the Government Code in conjunction with section 651.203(b) of the
Occupations Code; the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy; and the information we have
marked under section 552.137 of the Government Code. The commission must release the
remaining information but may only release any copyrighted information in accordance with
copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/ www.oag.state.tx.us open/index_orl.php,
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or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Jasr% eshall
AsAistant Attorney General

Open Records Division
JLC/tch

Ref: ID# 479186

Enc. Submitted documents

c: Requestor
(w/o enclosures)




